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THE PUBLIC UTILITY CONCEPT IN 
AMERICAN LAW 


Kinps oF BusINEss AFFECTED 


S INCE not long after the Civil War we have accustomed our- 

selves to “ private business ” as one large category, and “ pub- 
lic business” as another. ‘The distinction is part of our settled 
ideas, and it has become a pretty clear thing in the treatment of 
the respective classes after the labeling has been accomplished. 
Although recent history is a progression of state interference in 
both sorts, in the “public” business it has fallen into definite 
lines, common to most of them, and is put under special agencies 
of control which run to type in their characteristics, their makeup 
and their function. A whole field of law thus covers the businesses 
once publicness is conceded; but the questions, why is this enter- 
prise “ private ” and that “ public,” and what are the bases of the 
selection for the special treatment, are far from being readily an- 
swered. Should the inquiring Martian tax us to explain, we 
should, no doubt, in some language or other, succeed in conveying 
that the answer lies in the sense, upon the part of contemporary 
society, of its dependence upon certain sorts of enterprises. We 
should package the idea in phrases such as “ felt needs,” “ eco- 
nomic dependence,” or the like. 

A logical Martian might then list the things on which, as human 
beings, we are most dependent, and conclude that the public util- 
ities class are the enterprises by which food, water, shelter, fuel, 
or clothing are purveyed; surveying the current organization of 
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local society, so largely urban and so greatly not self-supporting in 
the sense that the rural population used to be, he might then add 
the processes of distribution. But we should say him nay as to the 
necessaries of life as a category, and we should tell him that of the 
distributive processes, not all, but only one, has fallen into the class 
of publicness; that merchandizing, even of the necessaries, is not 
“ public ” business, nor is banking nor the large financial fabric of 
distribution,’ but that transportation is “public” and that it is 
“ public ” aside from the character of the article handled. In the 
face of these statements, he might then shift his ground and say 
“Ts it then a matter of bigness; if enterprises grow so large that 
the operation of the laws of the competitive system are interfered 
with, they become public and are regulated by the positive law? ” 
But again we say no. We mention the Sherman Act, the Clayton 
Act, Federal Trade Commission Act, Packers Act, but not Public 
Utility acts. Mere size has not made an enterprise public. Re- 
cently the largest ten of the country’s corporations were listed.’ 
The hugest of all — which, in a similar list of world corporations, 
including governments, was outranked only by the United States 
of America and the British Empire — was not a public utility, 
nor were the most profitable. 

Neither of these direct and frontal attacks upon the inquiry give 
an answer. So far as there is one it has been arrived at by flank- 
ing movements, and the slow approach. One case established has 
served as a cover for further advance, and the definition of a public 
utility is a communique of positions won, or, if one takes the indi- 
vidual viewpoint, of those lost. “We can best explain by ex- 
amples,” says Mr. Justice McKenna.’ He gives the clue to the 





1 Banking is, of course, pretty closely regulated and the public interest in it is 
expressed in a number of ways. See Schaake v. Dolley, 85 Kan. 598, 118 Pac. 80, 
(1911), holding that the principles underlying the doctrine requiring certificates of 
public necessity and convenience for new public utilities are applicable when new 
banks are in question, relying upon the state guaranty fund scheme upheld in 
Noble State Bank vy. Haskell, 219 U. S. 104, 575 (1911). 

2 (1927) 82 Ramtway AGE 1049. The figures are: U.S. Steel, $2,446,000,000 ; So. 
Pac. R. R., $2,147,000,000; Pennsylvania R. R., $1,819,000,000; Am. Tel. & Tel., 
$1,646,000,000; N. Y. Cent. R. R., $1;449,000,000; Standard Oil, N. J., $1,369,000,- 
ooo; Union Pac. R. R., $1,140,000,000; Atchison T. & S. F. R. R., $1,071,000,000. 
General Motors and the Ford Motor Company finished the list but the automobile 
companies were both relatively and absolutely the most profitable. 

8 German Alliance Ins. Co. v. Lewis, 233 U. S. 389, 406 (1914). 
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early judicial technique employed when he adds, “ The transporta- 
tion of property — business of common carriers — is obviously of 
public concern and its regulation is an accepted governmental 
power.” The obviousness was a matter of history merely and was 
not obvious if the history went far enough back,* but the momen- 
tous thing was that, as to common carriers, regulation was ac- 
cepted. This furnished a point of departure; and the answering 
of the question “‘ what businesses are public? ” became, and, both 
in the courts and legislatures, till lately remained, a process of 
adding to or excluding from the list of “ common carriers.” 

With transportation as an accepted jump-off the list grew by 
analogy. It was said that, 


“. . . they all have direct relation to the business or facilities of trans- 
portation or distribution — to transportation by carriers of passengers, 
goods, or intelligence by vehicle or wire; —to distribution of water,® 
gas or electricity through ditch, pipe or wire; to wharfage, storage or 
accommodation of property before the journey begins, when it ends, or 
along the way. When thus enumerated, they appear to be grouped 
around the common carrier as the typical public business.” ® 


The older technique thus discloses an assumed starting point, 
arrived at by an historical inquiry, which finds the carrier to be 
“public.” That it was such, represents both a grouping of cir- 
cumstances on the one hand and the response to them, in terms of 
law, by a prior social order, on the other; but the cases which de- 
veloped public utility doctrines out of the carrier have been con- 
tent to build upon the response alone rather than upon the factual 
background and the response to it taken together.’ In the earlier 





4 See Adler, Business Jurisprudence (1914) 28 Harv. L. Rev. 135, 156. It is 
there shown that the distinction was not in the kinds of the service but in the 
manner of doing service of whatever kind. A more recent article to the same 
effect is Arterburn, The Origin and First Test of Public Callimgs (1927) 75 U. oF 
Pa. L. REv. 411, 418. 

5 It will be noticed that water comes in as water transported rather than as 
water a necessity of life. 

6 Lamar, J., dissenting, in German Alliance Ins. Co. v. Lewis, 233 U. S. 380, 
426-27 (1914). See Beale, The Carrier’s Liability: Its History (1897) 11 Harv. 
L. Rev. 158; Arterburn, The Early Liability of a Bailee (1927) 25 Micu. L. Rev. 
479. 

7 “We overlooked completely that the law maker is the man of his time 
thoroughly saturated with the thoughts of his time, thoroughly filled with the 
culture that surrounds him, that he works with the views and conceptions that are 
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“carrier ” law the social interest spoke largely with respect to the 
bailment feature, and our treatment till a comparatively recent 
period has been of “ bailments and carriers.” The bailment re- 
sponsibility which bulked so large under former conditions, is far 
less a factor now-a-days, as the newer policies of restricted liability 
indicate; * and the more recent social interest has lain in the de- 
fining and the enforcement of duties which are conceived as exist- 
ent prior to the assumption of service for a customer, and as 
running in favor of those who might seek to become customers. 
From liability in service the law turned to the development of the 
duties to the general public as conceived to be inherent in the idea 
of being a utility enterprise. 

The famous Munn case® is a classic example of the judicial 
method adverted to. Carriers of various sorts are “ regulatable in 
England from time immemorial ”: Munn’s elevator “ stands in the 
gateway of commerce,” part of the stream of transportation: it is 
clothed with a public interest “ by the facts ” that Munn’s plant 
was not only a pool in the stream of commerce, but the neck of 
the bottle at Chicago, part of a “virtual monopoly.” Was it 
“public ” because of all the circumstances, or would any one set, 
separately, suffice to justify the label? All contributed to the de- 
cision in the case itself, but the process of originally combining 
circumstances A, B, and C into result X, has not precluded a later 
arrival at result X by adding only A to C, or even from A or B or 
C alone. The X of the Munn case is stated as simply, “ grain ele- 
vators are ‘ public.’”” Soon the Court said, “‘ When it is once ad- 
mitted, as it is admitted here, that it is competent for the legisla- 
tive power to control the business of elevating and storing grain” *° 
the special circumstances became irrelevant. Grain elevators 
were public, when the legislature said so, because they were grain 





drawn from his sphere of culture, that he speaks with words that have a century 
of history behind them and whose meanings were fixed by the sociological process 
of a thousand years....” 1 KOHLER, LEHRBUCH DES BURGERLICHEN RECHTS 
*§§ 38-39, in Pounp, REApINGs In Roman Law (2d ed. 1914) 20. 

8 For recent discussiens, see (1926) 12 VA. L. REv. 235; (1927) 12 Corn. L. Q. 
203. 

® Munn v. Illinois, 94 U. S. 113 (1876). It upheld a statute setting rates for 
grain elevators as applied to an elevator business which had begun long before the 
regulation. 

10 Brass v. Stoeser, 153 U. S. 391, 403 (1894). 
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elevators rather than because they were grain elevators under 
special circumstances. 

Stockyards are public because “ intimately related to the busi- 
ness of transportation ” and because “a practical monopoly of a 
vast business,” and because the business “ corresponds with that 
of warehousemen, and therefore is subject to the same principles 
of law.” ** Later, stockyards are public utilities in their own 
right.’* A cold storage business is “ public ” ** because it is a part 
of the distribution system linked with transportation. Enough 
has been shown to illustrate the technique of the advance by the 
method of real or fictional analogy.** 

The German Alliance Insurance case** was an advance under 
newer cover, since it could not start from the carrier. Some of the 
court could not follow in the new departure, which put insurance, 
an old and approved game of chance, long justified of its utility in 
distributing losses, into the class of businesses so far “ public ” 
that its rates are regulatable.** Necessarily departing from the 
simple analogy method, the case adopts a phraseology and a ques- 
tion. Quoting the language of one of the New York elevator 
cases,'” Mr. Justice McKenna says, “ The underlying prineiple is 
that business of certain kinds holds such a peculiar relation to the 
public interests that there is superinduced upon it the right of 
public regulation’’; and he asks, “Is the business of insurance 
within the principle? ” ** 





11 Ratcliff v. Wichita Union Stock-yards Co., 74 Kan. 1, 86 Pac. 150 (1906). 

12 See Packers and Stockyards Act, 42 Strat. 159 (1921), U. S. Comp. Srar. 
(Supp. 1923) § 87164; Stafford v. Wallace, 258 U. S. 495 (1922). The statute is 
stated and discussed in (1922) 22 Cor. L. REv. 68. 

13 Pub. Util. Comm. v. Monarch Refrigerating siti: 267 Ill. 528, 108 N. E. 
716 (1915); (1916) 11 Ix. L. REv. 281. 

14 The method of analogizing to carriage is dealt with in a Note in (1902) 15 
Harv. L. REv. 3009. 

15 German Alliance Ins. Co. v. Lewis, 233 U.S. 389 (1914); (1914) 28 Harv. L. 
Rev. 84. 

16 A recent book shows how deeply society has entered upon its supervision. 
PATTERSON, THE INSURANCE COMMISSIONER OF THE UNITED STATES (1927), re- 
viewed in (1927) 41 Harv. L. Rev. 111. The present court’s attitude toward the 
case is stated by Sutherland, J., in Tyson v. Banton, 273 U. S. 418, 434 (1927). 
It “ marks the extreme limit,” he says. 

17 People v. Budd, 117 N. Y. 1, 27, 22 N. E. 670, 677 (1889), aff'd, Budd v. 
New York, 143 U. S. 517 (1892). It applied the Munn case to elevators at 
Buffalo. 18 233 U.S. at 411. 















DENS PWIA oy 


het a S Ee ATE 










































282 HARVARD LAW REVIEW 


The problem is thus made to hinge less upon the historical 
analogies and more upon current realism, and the machinery 
which gives expression to the “ ideals of the epoch ” enters upon 
the task of selecting the enterprises for special treatment. The 
machinery of selection has gone through several phases. The 
courts themselves made no great difficulty in creating or denying 
new categories of “ public ” businesses so long as the process was 
that of analogizing on the carrier, or on some other calling tradi- 
tionally common. Cotton gins were declared by one court to be 
“ public,” *® and by another not to be.”® The question was not be- 
yond the judiciary in either case. The present day machinery, 
however, is set forth with the statement that, “ Until the legisla- 
ture brings a business within the police power by clear intent, the 
courts will not do so.” ** It is thus become a complex machinery: 
the legislature speaks and the court also speaks, and because the 
selection is conceived of as a matter of “due process of law” 
within the content which the Supreme Court of the United States 
may put into that phrase, the apparatus is a combination of legis- 
lature-court-state-and-federal elements. 

On the actualities one might neatly and safely define a “ public 
utility ” as any form of enterprise so labeled if and when the state 
and federal authority agrees with the label. This, of course, gives 
only a list of positions already taken: a category of things estab- 
lished rather than a formula wherewith to establish new things. 
Many of the “ principles of the law” in other fields are thus 
made up. 

This “ definition ” leads to an interesting inquiry: are all those 
who do deal with the general public potentially subject to having 
the stamp “ public utility ” impressed upon their business? Can 
any formula state the case more than to say that conditions as 
expressed by legislators and checked — “ checked ” both in the 
sense of verified and in the sense of stayed — by the judiciary, will 
be the process, but that on the whole the history of the last fifty 
years makes safe the forecast that a half century hence the public 
utility status will have been imposed upon more businesses? For 
one thing we have now a psychological acceptance of the idea of 





19 Tallassee Oil and Fertilizer Co. v. Holloway, 200 Ala. 492, 76 So. 434 (1917). 
20 Ladd v. Southern Cotton Press and Mfg. Co., 53 Tex. 172 (1880). 
21 State v. Spokane, etc. R. R., 89 Wash. 599, 605, 154 Pac. 1110, 1113 (1016). 
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the state’s “‘ invasion ” of business; the competency of a competi- 
tive system, based on untrammeled individualism, to do all things 
necessary for social good, is no economic maxim of this day, nor is 
individualism one of its juristic fetishes.” 

In the last few years several legislatures have sent forth, to run 
the gauntlet of the judicial clubbing, various ventures in the label- 
ing of new public utilities. So frequently are there several states 
upon a territory not too large to be adequately administered by 
one, that the grumblers at the expense forget the usefulness of the 
states as experimental plots for new juristic crops. Kansas and 
New York recently offered themselves ior such crops. The gar- 
dening in the Sunflower State, which withered under the scorching 
ray of the Supreme Court, was an attempt to declare publicness 
upon the general theory of our Martian. It followed the demand 
of the Governor of Kansas for legislation, “ Declaring the opera- 
tion of the great industries affecting food, clothing, fuel, and 
transportation should be impressed with the public interest and 
subject to regulation by the state.” ‘The phrase “ necessaries of 
life” is so frequently used in the governor’s message and in the 
resulting statute ** that both apparently originated in the impulse 


to read “ public utilities ” as substantially a correlative for it. 

The fate of these frank innovations is a commentary on how far 
the Supreme Court will take a state’s own declaration of readiness 
and ecological fitness as an experimental plot for new crops. The 
Court’s attitude of acceptance has been a variable; it reached 
close to high water mark in Green v. Frazier** where the Court 
said: 





22 See Sombart, An Economic Forecast (1927) 332 Livinc AGE 1070. Sombart 
considers that “ Public control of industry is inevitable because classes of society 
which exercise great and growing influence demand it.” 

28 This statute is analyzed in Humble, The Court of Industrial Relations in 
Kansas (1921) 19 Micu. L. Rev. 675; Young, Industrial Courts (1921) 5 MINN. 
L. Rev. 185; Rabinowitz, The Kansas Industrial Court Act (1923) 12 Catt. L. 
REV. I. 

24 253 U.S. 233, 239-40 (1920). A taxpayer’s right to restrain the use of pub- 
lic funds in state operation of marketing of farm products was denied. The last 
decade has apparently seen a decline in the Court’s willingness to accept novel 
state legislation. See Brown, Due Process of Law, Police Power, and the Supreme 
Court (1927) 40 Harv. L. Rev. 943, 944, where the author says “that in the six 
years since 1920 the Supreme Court has declared social and economic legislation 
unconstitutional ...in more cases than in the entire fifty-two previous 
years..." 
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“In the present instance under authority of the constitution and laws 
prevailing in North Dakota the people, the legislature, and the highest 
court of the State have declared the purpose for which the several acts 
were passed to be of a public nature, and within the taxing authority of 
the State. With this united action of people, legislature and court, we 
are not at liberty to interfere unless it is clear beyond reasonable con- 
troversy that rights secured by the Federal Constitution have been 
violated. . . . With the wisdom of such legislation, and the soundness 
of the economic policy involved we are not concerned.” 


Yet unwisdom shades into unconstitutionality and where the tran- 
sition comes is, of course, a major inquiry. 

That fuel production was affected with a public interest was 
the first of the Kansas declarations to come under judicial re- 
view. In State v. Howat,’ the state court, in adjudging a mine 
leader guilty of contempt of an injunction, not of the Industrial 
Court but of a regular court, issued against his calling a strike in 
a coal mine, accepted in full the addition to the list of public 
enterprises, and in the familiar technique of simile and metaphor 
clothed the new venture in the language of the Munn case. On 
writ of error, the Supreme Court, while giving Howat no comfort, 
avoided the decision of the matter here pursued. Coal, however, 
was dealt with as “ public” by another state court in People v. 
United Mine Workers,”* with the same conclusion as the Kansas 
decision, and by the same process. Out of Kansas came a later 
case involving August Dorchy, vice president of the miners’ union 
of which Howat was president, who was prosecuted under the 
Industrial Court Act for wilfully calling a strike as a device 
to enable one Mishmash to collect from his employer a disputed 
claim. The matter was twice before the Supreme Court,”’ which 
finally affirmed Dorchy’s conviction, holding that the state court’s 
decision that the statute was separable left only the question 
whether a state could make Dorchy’s act a felony. On this the 





25 109 Kan. 376, 198 Pac. 686 (1921). See (1922) 28 W. Va. L. Q. 213; 
(1921) 31 Yate L. J. 75; (1921) 7 Corn. L. Q. 61. The case in the Supreme 
Court is Howat v. Kansas, 258 U.S. 181 (1922). 

26 70 Colo. 269, 201 Pac. 54 (1921). See (1920) 19 Micn. L. Rev. 74; (1922) 
6 Minn. L. Rev. 251. 

27 Dorchy v. Kansas, 264 U. S. 286 (1924). See Simpson, Constitutional 
Limitations on Compulsory Industrial Arbitration (1925) 38 Harv. L. Rev. 753, 
773. Dorchy v. Kansas, 272 U. S. 306 (1926); (1927) 75 U. or Pa. L. REv. 268; 
(1927) 21 Inv. L. Rev. 727. 
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Supreme Court held that to strike in order “ to collect [such] a 
stale claim . . . is not a permissible purpose. . . . To enforce 
payment by a strike is clearly coercion. The legislature may 
make such action punishable criminally, as extortion or other- 
wise.” ** 

The general question we are pursuing was adverted to in the 
first Dorchy case, which went off on the then undecided point of 
separability, as follows: “ After the judgment under review was 
entered in the Supreme Court of Kansas, this Court declared, in 
the Wolff Packing Co. Case, . . . that the system of compulsory 
arbitration as applied to packing plants, violates the Federal Con- 
stitution. For the reasons there set forth, it is unconstitutional, 
also, as applied to the coal mines of that State.” *° 

We are thus brought to a discussion of the Wolff Packing cases 
which also were twice * before the Supreme Court. They con- 
cern the Kansas declaration of publicness as applied to the food 
industry. Comment has dealt with them as decisions in the labor 
field, as the order of the Industrial Court which the Wolff Com- 
pany resisted in the first case prescribed a scale of wage increases 
and, in the second, an hours of labor schedule. Since neither wage 
nor hours * litigation necessarily involves the question of what 
may be called public utilities, the court’s discussion of the latter 
topic was not the only path to the reversal of the Kansas Supreme 
Court’s judgment that the Company must obey the orders; but 
since the statute was presented to the courts as an expansion of 
the public utility classes and the state judiciary had decided on 
that theory, the Supreme Court was naturally led to that particu- 
lar aspect of the Act. Chief Justice Taft accepted the assignment. 
Speaking for the Court he made the most recent authoritative 
effort to answer the question of this paper. 


“ Businesses said to be clothed with a public interest justifying some 
public regulation may be divided into three classes: 





28 272 U.S. at 311, per Brandeis, J. 

29 264 U.S. at 280, per Brandeis, J. 

80 Chas. Wolff Packing Co. v. Industrial Court, 262 U. S. 522 (1923); Chas. 
Wolff Packing Co. v. Industrial Court, 267 U.S. 552 (1925). 

31 Cf, Adkins v. Children’s Hospital, 261 U. S. 525 (1923) (wages); Muller 
v. Oregon, 208 U. S. 412 (1908) (hours); Bunting v. Oregon, 243 U. S. 426 
(1917) (hours). 
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(1) Those which are carried on under the authority of a public grant 
of privileges which either expressly or impliedly imposes the affirmative 
duty of rendering a public service demanded by any member of the 
public. Such are the railroads, other common carriers and public 
utilities. 

(2) Certain occupations, regarded as exceptional, the public interest, 
attaching to which, recognized from earliest times, has survived the pe- 
riod of arbitrary laws by Parliament or Colonial legislatures for regulat- 
ing all trades and callings. Such are those of the keepers of inns, cabs 
and grist mills. .. . 

(3) Businesses which though not public at their inception may be 
fairly said to have risen to be such and have become subject in conse- 
quence to some government regulation. They have come to hold such 
a peculiar relation to the public that this is superimposed upon them. 
In the language of the cases, the owner by devoting his business to the 
public use, in effect grants the public an interest in that use and sub- 
jects himself to public regulation to the extent of that interest although 
the property continues to belong to its private owner and to be entitled 
to protection accordingly.” ** 


It will be observed that in this listing the first paragraph would 
appear to make “ the public grant of privileges ” the touchstone. 
What is meant by the phrase is not defined, but though “ common 
carriers ” are included they have frequently been such though no 
“public grant of privileges” appeared, and even in the case of 
other indisputable “ public utility ” types the special privilege has 
not been an essential.** 

The second paragraph is the historical approach in a new and 
restricted fashion, selecting only “cabs ” out of the carrier classes. 
In the Munn case, Chief Justice Waite read the list of survivals 
more widely, as “ ferries, common carriers, hackmen, bakers, 
millers, wharfingers, innkeepers, &c.”’ ** 

The classes of the third paragraph indicate a realignment of 
reasons for the Munn, the Brass, and the Budd cases; the actual 
opinions in these combine the historical and analogy methods with 
the language which the present Chief Justice uses, and which is 
paraphrased from the Munn decision. Only in the banking, the 





82 262 U. S. at 535. 
88 Wingrove v. Pub. Serv. Comm., 74 W. Va. 190, 81 S. E. 734 (1914). 


84 94 U. S. at 125. 
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insurance, and in the rent case, did the opinions cut loose from 
the earlier methods. One may surmise that the Chief Justice was 
relieved indeed to conclude that he did not need to decide “ defi- 
nitely whether preparation of food should be put in the third 
class ”” — which he in this sentence calls “ the third class of quasi- 
public businesses —”’** but his excursion into the unnecessary, 
while it has not clarified the vague wording of the Munn case,” 
has at least made manifest that if the state of Kansas had persisted 
in its program any closely subsequent decision of the Supreme 
Court would be adverse to the experiment. It seems clear also 
that the consideration given to the fact of the free flow of food 
into Kansas under competitive conditions of national scope would 
indicate a like ruling as to coal and as to clothing.’ It appears 
fair to say, therefore, that under conditions likely to continue for 
an unpredictable period any state endeavoring to make “ public 
utilities” and “ necessaries of life” approximately interchange- 
able will not secure the assent of the Supreme Court. 

A distinction may be made as to that necessity of life, housing. 
Notwithstanding that its rigidity as to the surface has been so 
greatly discounted by acceptance of life in layers, and by the 
multiplication of the layers, the perennial pinch in New York be- 
came so sharp during the post-war period that the legislature of 
the Empire State ** came into action. The resulting legislation 
had little regard for the logical, though Turk-like method of order- 

85 Yet the Federal Government itself has become deeply committed in the 
regulation of the packing industry. See note 12, supra. 

A recent case, Cudahy Packing Co. v. United States, 15 F.(2d) 133 (C. C. A. 
7th, 1926), holds that a demand by the Secretary of Agriculture that the packers 


open their books to his auditor without limitation as to the character of the busi- 
ness examined was too wide. 

86 See Rottschaeffer, The Field of Governmental Price Control (1926) 35 
Yate L. J. 438, 445. 

87 Young, supra note 23, written prior to the Wolff cases, shows that, up to 
then, the Industrial Court had very realistically handled a milling case. 

88 Hough, J., in Marcus Brown Holding Co. v. Feldman, 269 Fed. 306, 314 
(S. D. N. Y. 1920), recited it thus: “ The demands of a world at war had for 
several years produced such application of men, money, and material to other and 
more immediately lucrative occupations that new dwellings in the city of New 
York and adjacent territory were conspicuously absent, while the same attractions 
that had practically stopped building had increased the home-seeking population 
of the city to an extent unstated, but certainly large. 

See a Note in (1920) 20 Cor. L. Rev. 109, discussing the terms of the statutes 
and the “ erratic advance ” of the courts in delimiting the property concept. 
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ing a million people out of the city. In a democracy where there 
are more tenants than landlords, it naturally took another form. 
It amounted to a declaration that the housing business was of a 
public nature. War-time Washington also dealt with housing. 
Neither act is in the familiar words, but the resulting litigation 
was presented in the language of the Munn case. Thus the whirli- 
gig of time brought about the very case which Mr. Justice Field 
had set forth in 1876, when he said, “ The public has no greater 
interest in the use of buildings for the storage of grain than it has 
in the use of buildings for the residences of families, nor, indeed, 
any thing like so great an interest ”; *° and the Supreme Court was 
asked to pass upon a new effort to transform “ necessaries of life ” 
enterprises into “ businesses affected with a public interest.” Not- 
withstanding that it had called the Kansas crop tares, the urban 
agriculture resulted in what it accepted under the conditions as 
sound juristic wheat. 

Mr. Justice Holmes, speaking for a five to four court in Block v. 
Hirsh,*° said, ‘‘ Housing is a necessary of life. All the elements 
of a public interest justifying some degree of public control are 
present. The only matter that seems to us open to debate is 
whether the statute goes too far.”” Mindful that most debates 
come in the end to a conclusion assumed, he concluded without 
much more argument that the statute did not take too great a 
jump from firm ground.** This particular judicial technique might 
be called the every-little-bit-added-to-what-you’ve-got method. 
Mr. Justice McKenna cast the dissent in the familiar behold-how- 
great-a-matter-a-little-fire-kindleth form.** In the German Alli- 
ance Insurance case, where the latter had written for the Court 
that the regulation there did not go too far, it was Mr. Justice 
Lamar who reminded his colleagues of the “ far-reaching effect 





89 94 U.S. at 140. 

40 256 U. S. 135, 156 (1921). 

41 The housing law experiment naturally called forth a great deal of com- 
ment. See Burdick, Constitutionality of the New York Rent Law (1921) 6 Corn. 
L. Q. 310; Boyd, Rent Regulation under the Police Power (1921) 19 Micu. L. 
Rev. 599; Wickersham, The Police Power and the New York Emergency Rent 
Laws (1921) 69 U. or Pa. L. Rev. 301. See also (1921) 9 Catir. L. REv. 337; 
(1920) 20 Cor. L. Rev. 109; (1921) 7 Corn. L. Q. 47; (10921) 34 Harv. L. Rev. 
426; (1920) 19 Micu. L. Rev. 95; (1921) ibid. 869. 

42 Cf. Field, J., in Munn v. Illinois, 94 U. S. 113, 140 (1876). 
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the principle announced,” ** but now for Mr.. Justice McKenna 
the rent cases open long vistas of fearsome things, and “ against 
the first step to it this court has warned, expressing a maxim of 
experience, — ‘ Withstand beginnings.’ . . . Houses are a neces- 
sary of life, but other things are as necessary.” “* 

Some comment is appropriate upon the growth, in the doctrines 
of “‘ publicness,” of what may be termed the time element. As the 
space element was part of the make-weight in the grain elevator 
cases,*° the temporary and emergency character of the rent laws 
was part of the appeal for their acceptance; but the Court has 
later said that “ even with the emergency, the statutes ‘ went to 
the verge of the law.’ ” *° 

The whole subject has lately had an overhauling in Tyson v. 
Banton.*" As the decision was five to four, and four opinions 
were written, it shows alike the impossibility of any formula, and 
the ease with which a rehashing of the familiar language leads to 
opposite results in a particular problem.** The case arose under a 
New York statute which “ declared that the price . . . for admis- 
sion to theaters . . . is a matter affected with a public interest,” 


and forbade the resale of a ticket at a price in excess of fifty cents 
in advance of the price printed on the face of the ticket. The 





43 233 U.S. at 420. 

44 256 U. S. at 160, 161. 

45 The strategic location of the elevators, where rail and water met, was 
stressed, and the monopoly feature argued from it. 

46 Tyson v. Banton, 273 U. S. 418, 437-38 (1927). The post war exodus 
from Washington has played its part. The original two year law expired in 1921, 
but by successive yearly enactments it was extended to May 22, 1925. In Chastleton 
Corp. v. Sinclair, 264 U. S. 543, 548 (April 21, 1924), the order of the Commis- 
sion was dated Aug. 7, 1922, and it was upheld; but the Court said “.. . if the 
question were only whether the statute is in force today, upon the facts that we 
judicially know we should be compelled to say that the law has ceased to operate.” 
Accordingly, an order dated May 2, 1924, was upset in Peck v. Fink, 2 F.(2d) 912 
(Ct. of App. D. C. 1924). Cf. (1921) 21 Cox. L. REv. 802. 

The situation in New York City, indeed, is such that the writer’s discussion 
of emergency as a time element is wrong. The emergency is constant. The latest 
phase is N. Y. Laws 1926, c. 823, § 2, which undertakes to declare the business of 
housing a public use for the purpose of exercising eminent domain. See (1926) 26 
Cor. L. Rev. 1015, for a discussion of the details of the project. 

47 273 U. S. 418 (1927). 

48 Keezer, Some Questions Involved in the Application of the “ Public Interest ” 
Doctrine (1927) 25 Micu. L. Rev. 596, 603, heads a section with the title “ Jmpos- 
sibility of Generalizing about Characteristics of Public Interest Enterprises.” 
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Tyson reselling agency sued to enjoin the local district attorney 
from enforcing the fifty cent limitation.** Its attack upon the 
constitutionality of the statute failed before the district court of 
three judges, who denied an injunction: but the Supreme Court 
held that “the statute assailed contravenes the Fourteenth 
Amendment.” ”° 

Mr. Justice Sutherland, who wrote for the Court, though men- 
tioning the resale matter, dealt chiefly with the assertion of the 
statute that the admission price itself was “a matter affected with 
a public interest.”” His method is the purely analytical case by 
case approach, heavily charged with the historical.’ A sense of 
the actualities, or of a willingness that men of today may make the 
laws of today is entirely absent. Asserting that “Lord Hale’s 
statement that when private property is ‘ affected with a public 
interest, it ceases to be juris privati only,’ is accepted by this court 
as the guiding principle in cases of this character,” he continues, 
“That this phrase was not intended by its author to include pri- 
vate undertakings, like those enumerated in the statute now under 
consideration, is apparent when we consider the connection in 





49 The New York Court of Appeals had upheld the act in People v. Weller, 
237 N. Y. 316, 143 N. E. 205 (1924), and the Supreme Court upheld its decision 
upon only the precise point involved, which was a provision for licensing the 
ticket broker. Weller v. New York, 268 U. S. 319, 325 (1925). 

The Massachusetts court, being requested by the state senate to give its opinion 
on the constitutionality of a similar statute, discussed the various cases mentioned 
in this article, and replied: “... we are of opinion that theatres and other places 
of public amusement are affected with a public interest and devoted to a public 
use.” Opinion of the Justices to the Senate, 247 Mass. 589, 505, 143 N. E. 808, 
810 (1924). The statute is Mass. Acts 1924, c. 497. 

50 273 U.S. at 445. 

51 That is on the historical side of the Jaw. The historical side of the theatre 
was argued but the opinion met it with the following: “The contention that, 
historically considered, places of entertainment may be regarded as so affected with 
a public interest as to justify legislative regulation of their charges, does not seem 
to us impressive. It may be true, as asserted, that, among the Greeks, amusément 
and instruction of the people through the drama was one of the duties of gov- 
ernment. But certainly no such duty devolves upon any American govern- 
ment. ... It does not appear that any attempt hitherto has been made to fix 
their charges by law. This is a fact of some significance in connection with the 
historical argument, and, when set in contrast with the practice in respect of inn- 
keepers and others, whose charges have been subjected to legislative regulation 
from a very early period, it persuasively suggests that by general legislative 
acquiescence theatres, historically, have been regarded as falling qutside the 
classes of things which should be thus controlled.” 273 U.S. at 441. 
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which it was used.” In the assumptions of this sentence the case 
was already decided but the opinion goes on to reassert the as- 
sumptions. 


“A theatre or other place of entertainment does not meet this con- 
ception of Lord Hale’s aphorism or fall within the reasons of the de- 
cisions of this court based upon it. A theatre is a private enterprise, 
which, in its relation to the public, differs obviously and widely, both 
in character and degree, from a grain elevator, . . . or stock yards, ... 
or an insurance company. .. . Sales of theatre tickets bear no relation 
to the commerce of the country; ... The interest of the public in 
theatres . . . may be more nearly . . . assimilated to the like interest 
in provision stores and markets, and in the rental of houses and apart- 
ments for residence purposes; although in importance it falls below 
such an interest in the proportion that food and shelter are of more 
moment than amusement or instruction. As we have shown, there is no 
legislative power to fix the prices of provisions or clothing or the rental 
charges for houses or apartments, in the absence of some controlling 
emergency.” °? 


The opinion concludes with the familiar fearful-consequences- 
and-where-is-the-limit motif. 

Dissenting, Mr. Justice Holmes puts himself in the present and 
among the realists, perhaps as much too much as Mr. Justice 
Sutherland sets himself the other way. His language is brief and 
wide: 


“T think . .. that the notion that a business is clothed with a pub- 
lic interest and has been devoted to the public use is little more than 
a fiction intended to beautify what is disagreeable to the sufferers. The 
truth seems to be that, subject to compensation when compensation is 
due, the legislature may forbid or restrict any business when it has a 
sufficient force of public opinion behind it. . . . But if we are to yield 
to fashionable conventions, it seems to me that theatres are as much 
devoted to public use as anything well can be.” ** 


Mr. Justice Stone, in dissenting, calls the case back to its pre- 
cise issue, and back to the actualities of the situation of the theater 
in New York. He says, 





52 273 U.S. at 439-40. 

58 273 U.S. at 446-47. The opinion of Holmes, J., is quoted in full in Frank- 
furter, Mr. Justice Holmes and the Constitution (1927) 41 Harv. L. Rev. 121, 
156-57. 
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“ The phrase ‘ business affected with a public interest’ seems to me to 
be too vague and illusory to carry us very far on the way to a solution. 
It tends in use to become only a convenient expression for describing 
those businesses, regulation of which has been permitted in the past. 

The very fact that it has been applied to businesses unknown to 
Lord Hale, who gave sanction to its use, should caution us against the 
assumption that the category has now become complete or fixed and 
that there may not be brought into it new classes of business or trans- 
actions not hitherto included, in consequence of newly devised methods 
of extortionate price exaction. 

“« . . An examination of the decisons of this Court in which price 
regulation has been upheld will disclose that the element common to all 
is the existence of a situaticn or a combination of circumstances mate- 
rially restricting the regulative force of competition, so that buyers or 
sellers are placed at such a disadvantage in the bargaining struggle that 
serious economic consequences result to a very large number of mem- 
bers of the community.” ** 


In respect to the theater, as in regard to the other enterprises, 
the regulation is not regulation for its own sake, but for a purpose 


as revealed by conditions found objectionable. Upon the typical 
“public utility ” class which Mr. Justice Sutherland accepts 
when he says, “Certain properties and kinds of business it obvi- 
ously includes, like common carriers, telegraph and telephone 
companies, ferries, wharfage, etc.” °° — the character of the duties 
imposed has become manifold as the needs became apparent. 





54 273 U.S. at 451-52. The case has been much noted. See (1927) 40 Harv. 
L. Rev. 1009; (1927) 22 Int. L. Rev. 192; (1927) 25 Micu. L. Rev. 880; (1927) 
tr Minn. L. Rev. 656; (1927) 75 U. oF Pa. L. Rev. 778; (1927) 13 Va. L. Rev. 
554; (1927) 36 Yaze L. J. 985, 987. In the last named “ W. F. D[odd] ” says, 
“The Mr. Justice Sutherland who wrote the ticket scalping opinion is not the 
Mr. Justice Sutherland who in the present term of the Supreme Court wrote 
the opinion in Euclid v. Ambler Realty Company, [272 U. S. 365]. ... In the 
Euclid case he said for the court that the scope of application of constitutional 
principles ‘must expand or contract to meet the new and different conditions 
which are constantly coming within the field of their operation.’ ... But when 
applied to the recognized evil of ticket-scalping, the same constitutional principles 
become rigid in application and must be ‘ applied as they are written.’” See also 
Finkelstein, From Munn v. Illinois to Tyson v. Banton (1927) 27 Co. L. REv. 
769. .Further comment on the Tyson decision. is invited by the words of Taft, 
C. J., in the first Wolff case, 262 U. S. 522, 539 (1923): “ The extent to which 
regulation may reasonably go varies with different kinds of business.” Cf. Cudahy 
Packing Co. v. United States, supra note 35. 

55 273 U.S. at 430. 
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Needs as to the theater had indicated and induced much regula- 
tion before this particular need for price regulation presented it- 
self. This is all summarized in its various aspects by Mr. Justice 
Stone. Some of the most obvious duties of the accepted “ utility,” 
to serve “all” and to serve them without discrimination, have 
been forced upon the theater by the Civil Rights Acts in various 
states.°° 


“DEVOTION ” TO THE PUBLIC 


Having thus pursued the topic of the public business down to 
the latest decision, only to discover in it a new experience in the 
tyranny of ancient phrases, we turn to the history of another 
phrase. Beside calling to new life the words of Lord Holt, Chief 
Justice Waite in the Munn case combined them with some of his 
own. “ Property,” he said, “does become clothed with a public 
interest when used in a manner to make it of public conse- 
quence.” This Mr. Justice Sutherland in the Tyson case quotes. 
He then continues: 


“ The significant requirement is that the property shall be devoted to 
a use in which the public has an interest, which simply means, .. . 
that it shall be devoted to ‘a public use.’ Stated in another form, 
a business or property, in order to be affected with a public interest, 
must be such or be so employed as to justify the conclusion that it has 
been devoted to a public use and its use thereby, in effect, granted to 
the public.” °° 


The question thus arises whether the conduct or method or 
course adopted by the individual enterpriser figures in bringing 
the state into his affairs. He may desire to engage in an activity 
not yet “ public,” or he may desire to enter into one which wears 
an already established “ public ” labeling. As to the former he 





56 Pickett v. Kuchan, 323 III. 138, 140, 153 N. E. 667 (1926), is a recent decision 
under the Illinois Civil Rights Act in favor of a negro woman denied admis- 
sion to a minstrel show. The court used large language, saying that: “The 
right of the state to regulate theaters and all places of public amusement is uni- 
versally recognized. (People v. Steele, 231 Ill. 340). This right to regulate in- 
cludes the right to compel persons engaged in businesses catering to the public 
to furnish equal facilities and accommodations to all members of the public without 
discrimination.” See a note on the case in (1927) 11 Munn. L. Rev. 463. 

57 94 U.S. at 126. 

58 273 U.S. at 433-34. 
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is secure so long as the enterprise itself remains in the private 
category; but the inquiry now raised is whether he is necessarily 
subject to regulation merely because he is in a type of enterprise 
which already is or which becomes “ public.”” Munn did no de- 
voting or granting in any volitional sense. He vigorously fought 
the grant which the Supreme Court assured him he had made, and 
the whole litigation is the record of his unwillingness. So far as 
he was concerned, the public forged his signature to its invitation 
to a share of control in his business. 

Yet the phrase has developed a clear content since Munn’s time, 
and is the epitome of another set of explanations upon the question 
what is or may be made to be a public utility. Historically, the 
carrier again furnishes the starting point. Transportation as an 
occupation distinguished from, say, baking, was “ public,” but 
not all transportation fell under regulation. The classes were 
“common carriage” and “private carriage.” Recent scholar- 
ship °° has shown the ancient meaning of “ common carriage ” to 
be simply carriage as a business, and many cases and some writers 
state the principle under which regulation becomes proper to be 
whether the carriage is or is not made a “ business.” © Accent on 
this word furnishes the background for recent legislation. 

Some years ago, Ohio enacted that “any person . . . when 
engaged in the business of . . . transporting persons or prop- 
erty . . . in motor vehicles . . . for hire . . . is declared to be 
a common carrier,” * and under regulation. One Guran had a 
contract with a milk producers’ association whereby he and a 
partner “ were employed for hire to collect and transport milk and 
cream of the members of the said association, and no one else, to 
the White Rock Dairy Company of Akron, and no other person, 
upon a regular schedule of prices, depending upon the distance.” 
In Hissem v. Guran,® the Ohio court held that Guran’s operations 
were outside the statute and made “ dedication” a condition to 
valid regulation. ‘‘ Dedication” was defined as “ of such a char- 





59 See the articles cited supra note 4, and Burdick, The Origin of the Peculiar 
Duties of Public Service Companies (1911) 11 Cox. L. Rev. 514. 

60 Cushing v. White, 101 Wash. 172, 172 Pac. 229 (1918), collects and cites 
the language of many texts and cases. 

61 Onto Gen. Cope (1923) § 614(2). 

62 312 Ohio St. 59, 60, 64, 146 N. E. 808, 809 (1925). 
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acter that the product . . . [must] be available to the public 
generally and indiscriminately, and that the carrier must hold 
himself ready to serve the public indifferently.” °* 

In Michigan a similar statute was enacted. One Duke em- 
ployed seventy-five men and no less than forty-seven trucks in his 
business of carrying for hire automobile parts from several manu- 
factories to a single assembling point, under a contract like that of 
Guran. In Michigan Public Utility Comm. v. Duke,** the Su- 
preme Court held that Duke could not be subjected to the act. 
For a unanimous court, Mr. Justice Butler said, “ Plaintiff is a 
private carrier. . . . He does not undertake to carry for the pub- 
lic and does not devote his property to any public use. He has 
done nothing to give rise to a duty to carry for others.” 

Departing from this historical division of the carriers, Cali- 
fornia, on the principle that matters that look unconstitutional 
should go into the constitution, amended that now bulky instru- 
ment in 1911 so as to give the legislature a free rein to fill in 
declarations of “ public utility.” °* The case which tested this 
treatment of the subject had to do with a pipe line, which, as an 





63 In Craig v. Pub. Util. Comm., 115 Ohio St. 512, 154 N. E. 795 (1926), 
Craig hauled about fifty-fifty, he testified, for himself and for others; the court 
held him subject to the act as a common carrier. The opinion includes a dif- 
ferentiation, favoring the regulation, between a single special contract and a series 
of them. 

64 266 U.S. 570, 576 (1925). See (1925) 38 Harv. L. Rev. 980; (1925) 34 
Yae L. J. 675. 

65 A recent case handled the Duke situation on the same general facts except 
that the haul was wholly intrastate. In Film Transport Co. v. Michigan Pub. 
Util. Comm., 17 F.(2d) 857, 858 (E. D. Mich. 1927), the former had “ contracts 
with 150 theaters” and over definite territory and fixed routes carried moving 
picture films among them. The court said: “It is true that in the Duke Case 
the question of interstate commerce was involved, and that that question is not 
present in this case.... The test, however, applied to the transportation com- 
pany in the Duke Case, in order to determine: whether it constituted a private 
or a public carrier, when applied to the plaintiff in this case, leads inevitably to 
the same conclusion.” 

86 The California court said: ‘‘ And this [is] without reference to the char- 
acter of the business, whether it be a bootblack stand, grocery store or agricul- 
tural pursuit conducted in a purely private capacity.” Associated Pipe Line Co. 
v. R. R. Comm., 176 Cal. 518, 521, 169 Pac. 62, 63 (1917). A recent case seems 
to hold that dedication is arrived at, so far as California regulation is concerned, 
only when the product is destined for use by the California “ public,” though the 
production is in California. Nevada-California Power Co. v. Borland, 76 Cal. 
App. 519, 245 Pac. 209 (1926) ; (1927) 15 Carr. L. REv. 175. 
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enterprise, was an accepted “ public utility.” °’ Attack upon the 
California experiment was not, therefore, made upon the declara- 
tion as to pipe lines but on the legislature’s enactment that all 
pipe lines were common carriers. This the Associated Pipe Line 
Company denied. It asserted it was not a common carrier of 
oil and refused to submit to an order of the commission. The 
oil it transported was partly that produced by a railroad for 
its own use, and partly oil which the Pipe Line Company itself 
bought in the producing field, plus some of its own production 
there. 

In Associated Pipe Line Co. v. Railroad Comm.,®* the Cali- 
fornia court agreed with the company. It said, 


“ The record discloses no action . . . which constitutes an irrevocable 
dedication of [the] property to a public use. . . . It must have been 
made to appear that they had voluntarily devoted their transportation 
facilities to the indiscriminate use of the public for hire, thus constitut- 
ing them common carriers.” 


Other litigation involving these California concerns, engaged in 
business and engaged in it for profit, yet so organized as to escape 
the regulatory power of the state, has established the point that 
“ devoting ” is the voluntary act of the utility, and that pitch- 
forking into the public utility status by mere legislative fiat is a 
denial of due process.** The question was raised in the Supreme 
Court of the United States in Producers Transportation Co. v. 
Railroad Comm.,"° and the Court said, 


“It is of course true that if the pipe line was constructed solely to 
carry oil for particular producers under strictly private contracts and 
never was devoted by its owner to public use, that is, for carrying for 
the public, the State could not by mere legislative fiat or by any regulat- 





67 The Pipe Line Cases, 234 U. S. 548 (1914). 

68 176 Cal. 518, 523, 169 Pac. 62, 64 (1917). 

69 See Allen v. R. R. Comm., 179 Cal. 68, 175 Pac. 466 (1918). The Cali- 
fornia cases are set forth in (1918) 6 Catrr. L. Rev. 146; (1919) 7 ibid. 121; 
Blanchard, The Relation Existing between Irrigation Water Users and Distributing 
Companies (1919) ibid. 295, 377; (1921) 9 ibid. 440. The Associated Pipe Line 
case is also noted in (1918) 13 Inx. L. Rev. 352, and the Allen case in (1919) 3 
Minn. L. Rev. 199. 

70 251 U. S. 228 (1920). 
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ing order of a commission convert it into a public utility or make its 
owner a common carrier.” ™ 


Thus the settlement of the public or non-public character of the 
enterprise as a class does not of itself determine the validity of 
the application to it of the regulatory authority. Even with food, 
or fuel, or housing, or amusement purveying, established as “ pub- 
lic” enterprises, this question of ‘“‘ dedication ”’ remains. 

A difficulty arises, however, when The Pipe Line Cases” are 
considered. There the outstanding fact was that the Standard Oil 
Company, by having control of the pipe lines, refused to carry any 
oil unless the same was sold to it, thus carrying no oil for anybody 
except itself. The decision that the pipe lines were common car- 
riers was arrived at largely by main strength. Mr. Justice Holmes 
said, 


“The provisions of the act are to apply to any person engaged in the 
transportation of oil by means of pipe lines. .. . If the Standard Oil 
Company and its codperating companies were not so engaged no one 
was. It not only would be a sacrifice of fact to form but would empty 
the act if the carriage to the seaboard of nearly all the oil east of Cali- 
fornia, were held not to be transportation within its meaning, because 
by the exercise of their power the carriers imposed as a condition to the 
carriage a sale to themselves. . . . [The] evident purpose was to bring 
within its scope pipe lines that although not technically common carriers 
yet were carrying all oil offered, if only the offerers would sell at their 
price.” *8 





71 This series of decisions ought to dispose of a persistent fallacy which is 
adverted te in Anderson v. The Fidelity & Casualty Co., 228 N. Y. 475, 490, 127 
N. E. 584, 588 (1920), by Hiscock, C. J.: “It is also said in attempted solution of 
this question that the company operating the taxicab would not be subject to action 
if it refused to accept a passenger and that it was not subject to the high measure 
of liability which attaches to a common carrier. So far as concerns these last 
propositions they seem to me to involve an argument which moves backward and 
which attempts to determine a status by consideration of results which flow from 
the status if established. The liabilities which have been mentioned cannot be 
regarded as creating the status of a common carrier; they arise from the condition 
of being a common carrier if that is once established.” 

72 234 U. S. 548, 559 (10914). The case is laid against a background of the 
monopolistic character of the Standard Oil Company and the part in its monopoly 
played by its control of the pipe lines. ‘“ The circumstances in which the amend- 
ment [to the Interstate Commerce Act] was passed are known to every one.” 
234 U. S. at 558. 

73 The case naturally enough bothered the California court in its pipe line 
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However desirable as part of an effort to club monopoly, the 
case is a stumbling block to the statement of the doctrines of the 
Supreme Court as set out in the Duke and Producers Transport 
. cases, unless, indeed, that tribunal is prepared to limit the later 
language to the precise terms it uses, that no state “ by mere legis- 
lative fiat [may] . . . convert into a common carrier.” The 
effort to rationalize the earlier decision so as to make the pipe lines 
which are conceived of as “ common carriers in substance” “ to 
become so in form ” would negative this, and The Pipe Line Cases 
are left to be explained as another illustration of the use of fiction 
in law as a device for achieving ends which current opinion will 
accept. 

The question being thus one of fact, some of the results natu- 
rally lie open to discussion as findings of that character. Some re- 
cent decisions are of interest. When Judge Elkus remarked in 
1920 that the term “common carrier ”’ had been successively ap- 
plied to each new development and that “ to-morrow, in a proper 
case, it may well be that it may be applied to that most recent de- 
vice for eliminating the fetters of distance, the aeroplane,” ‘* the 
matter he had in mind was just around the corner. It was pre- 
sented in the form of an action upon an insurance policy allow- 
ing added compensation for accidents sustained on various named 
vehicles “or other public conveyance provided by a common 
carrier.” Recovery called for bringing within this term a plane 
in which the operator took up persons, at a charge of five 
dollars each, and circled about for ten or fifteen minutes. In 
‘North American Insurance Co. v. Pitts,° the court went elabo- 
rately into the meaning of “ common carrier ” and came forth with 





decision. In Associated Pipe Line Co. v. R. R. Comm., supra note 68, at 525, 169 
Pac. at 65, it said: “‘ Respondent lays great stress upon a decision of the United 
States supreme court entitled United States v. Ohio Oil Co. [The Pipe Line Cases], 
234 U. S. 548. ... To our minds, there are many features of this case which 
clearly distinguish it from that at bar.” It then recited the monopoly features based 
upon the Standard’s buying-up policies, and distinguished the cases on that basis. 

74 Anderson v. The Fidelity & Casualty Co., supra note 71, at 480, 127 N. E. 
at 585. It was an action on an insurance policy which had special provisions con- 
cerning accidents while riding on a “common carrier.” It held a taxicab to 
be one. 

7 213 Ala. 102, 104 So. 21 (1925). In Brown v. Pac. Mut. Life Ins. Co., 8 
F.(2d) 996 (C. C. A. 5th, 10925), the facts and decision were similar. The 
cases are respectively noted in (1925) 20 Int. L. Rev. 511, and (1926) 24 MicH. 
L. Rev. 619. The former sees some complications because a legal duty to carry, 
it has been said, cannot arise out of such carriage because the flying is trespassing. 
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a denial of recovery, but largely on the ground that this type of 
conveyance was not within the terms of the policy. In adverting 
to the aeroplane as used in the manner indicated, the court said 
that it was operated “as a private carrier . . . under special 
contract.” Such cases may be likened to those concerning pleas- 
ure apparatus such as ferris wheels or roller coasters where the 
movement is not for transportation purposes, but they, of course, 
can have no bearing on air transportation systems which already 
are a factor in English and Continental transportation. 

A New York decision puts the special contract carrier in a 
somewhat peculiar light and raises the question as to the relation 
of Duke or Frost or Guran to the individuals for whom they haul. 
In Textile Alliance, Inc. v. Keahon,"* Keahon, a truckman, had a 
contract with the United States for the exclusive carrying of mer- 
chandise from the steamship docks to various bonded warehouses 
for storage pending appraisal for customs duties. The charge was 
fixed by contract between the United States and the truckman, 
but the importer reimbursed the government. The goods were 
“under the control of the government ” but the importer might, 
and in the case did, designate the bonded warehouse, en route to 
which the containers were smashed. The importer sued the truck- 
man on the “ insurer’s” liability of a common carrier. The court 
said he was a common carrier, on the theory that, 


“under these circumstances it is difficult to distinguish the work per- 
formed . . . from [that of] a railroad between two points along which 
there is no competing line. Such a transit line is a carrier with a 
monopoly of rail transportation between the two given points; except 
that in the case of the railroad the hiring is by the shipper direct and not 
by an agency which has the hiring right for the account of the shipper. 
The distinction is not sufficiently decisive to take the defendant out of 
the class of common carrier.” 


The last few words evince a significant attitude; it is hard not to 
think common carrier when carriage as a business is in mind.” 





How a bus which is a common carrier on a public road is any less one while 
trespassing through a private estate is not so clear: certainly it is not clear as to 
its liability to the people already in it. See Zollman, Aerial Insurance (1927) 11 
MarQuEttTeE L. REv. 93. 

76 125 Misc. 400, 211 N. Y. Supp. 205 (1925). 

77 A note in (1925) 25 Cox. L. Rev. 1081, seems to consider the decision at 
variance with the Duke case. 
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In Dawkins Lumber Co. v. L. Carpenter & Co.,"* the lumber 
concern had a short stretch of railroad over which it carried its 
own logs, picking up loaded cars of its lessor company, and it 
later picked up another company’s coal, and some passengers. 
For all it collected money. The facts show a complicated tangle 
of affiliated friends of whom the Carpenter firm was not one, and 
whose freight was refused. The Kentucky court held that the 
line was not a common carrier, though it said, “‘. . . we find that 
between Royalton and Carver, the Dawkins Lumber Company 
was ... accustomed to transport for hire, passengers... , 
and that between Royalton and Mill branch it transported freight 
for such parties as it chose to make contracts with.” There were 
in this case two “ such parties.” 

In another case” it developed that oil had been discovered 
three miles off the line of a railroad, and the road had contracted 
with the discoverers to extend its line and to carry their oil under 
a contract which recited that the road was a “ private railroad.” 
Like contracts with new oil producers followed, and “trans- 
portation was limited to parties under contract.” The “ parties ” 
were apparently only three concerns. The state commission as- 
_ serted jurisdiction over the road as a common carrier and ordered 
it to establish and file rates. When the railroad sought to enjoin 
this action the court found that “ the evidence establishes that the 
respondent was willing to transport oil for all in the field who were 
willing to make a special contract.” This court relied on the 
Duke case, as did the Kentucky court, but it decided that the ex- 
tension of the road was a public utility. 

California has recently sought again, and by a new approach, 
to bring under regulation an enterprise which, by the tests thus 
far worked out, had not been “ devoted.” In Frost v. Railroad 
Comm.,*° it evoked a decision which has fortified against regula- 
tion those who do business as did Guran and Duke. The Frosts 
had “a single private contract . . . for stipulated compensation.” 





78 213 Ky. 795, 801, 281 S. W. 1013, 1016 (1926). The case is noted in (1927) 
rr Minn. L. Rev. 178. 

79 Smitherman y. Mansfield Hardwood Lumber Co., 6 F.(2d) 29 (W. D. Ark. 
1925). The case is noted in (1926) 24 Micu. L. Rev. 186. 

80 271 U. S. 583 (1926). The details are given in Frost v. R. R. Comm., 240 
Pac. 26 (Cal. App. 1925). The case in the Supreme Court is noted in (1926) 6 
Boston U. L. Rev. 259; (1926) 21 Int. L. Rev. 380; (1926) 40 Harv. L. Rev. 131. 
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They used the California highways, and the local railroad com- 
mission cited them before it for operating without a certificate of 
convenience and necessity. It relied upon a statute which defined 
a “transportation company” as a “common carrier for com- 
pensation over any public highway,” amended in 1919 to apply 
specifically to automotive carriers of persons or property operat- 
ing under private contracts. The commission conceded that the 
Frosts were private carriers. The state courts supported the com- 
mission and the Frosts brought the case before the Supreme Court, 
arguing that the act as applied to them denied due process. The 
Court agreed with them. Thus was upset the state’s ingenious de- 
vice to make the use of the state highways equivalent to a “ dedi- 
cation ”’ to the public. 

California’s argument was based on the proposition that the 
state could grant or withhold the use, for business purposes, of its 
highways, and might, therefore, grant their use on conditions, 
and that the condition of “dedication” was valid. Mr. Justice 
Sutherland who wrote for the Court made this his point of: de- 
parture. 


“ , . the case presented is not that of a private carrier who, in order 
to have the privilege of using the highways, is required merely to . . . 
become subject to regulations appropriate to that kind of a carrier; but 
it is that of a private carrier who, in order to enjoy the use of the high- 
ways, must submit to the condition of becoming a common carrier and 
of being regulated as such by the railroad commission. . . . The power 
to prohibit the use of the public highways in proper cases — the state 
possesses; . . . the power to compel a private carrier to assume against 
his will the duties and burdens of a common carrier — the state does 





81 See Lilienthal and Rosenbaum, Motor Carrier Regulation by Certificate 
of Necessity and Convenience (1926) 36 Yate L. J. 163. See Harrison v. Big 
Four Bus Lines, 217 Ky. 119, 122, 288 S. W. 1049 (1926), where an established 
bus route was invaded by a taxicab service regardless of a local statute which 
forbade operation over a route for which another line held a certificate. The court 
sustained the statute under the theory that “ The state . . . has the right to pro- 
hibit the use of the highways as places of private business, such as the appellants 
seek to carry on, or to grant the right to one and refuse it to another.” See also 
(1927) 15 Ky. L. J. 351. Pub. Serv. Comm. v. West Maryland Dairy Co., 150 
Md. 641, 135 Atl. 136 (1926), citing only a few local cases, held that a milk com- 
pany which sent its own trucks out to the farmers comprising a Dairy Association 
which sold only to the milk company, was subject to the local public utility com- 
mission as to a permit to operate. 
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not possess. It is clear that any attempt to exert the latter, separately 
and substantively, must fall before the paramount authority of the Con- 
stitution. May it stand in the conditional form in which it is here 
made? If so, constitutional guaranties, so carefully safeguarded against 
direct assault, are open to destruction by the indirect but no less effective 
process of requiring a surrender, which, though, in form voluntary, in 
fact lacks none of the elements of compulsion.” *” 


Mr. Justice Holmes wrote a dissent in which Mr. Justice Bran- 
deis concurred.** Mr. Justice McReynolds, dissenting separately, 
said, 


“Having built and paid for the roads, California certainly has the 
general power of control. Plaintiffs in error are without constitutional 
right to appropriate highways to their own private business as carriers 
for hire. And if, in so many words, the Legislature had said that no 
intrastate carriers for hire except public ones shall be permitted to 
operate over the state roads it would have violated no federal law.” ** 


The elaborate fictions, under. the doctrines of voluntary “ elec- 
tion ” by the victim, by which many new legal burdens have been 


laid upon unwilling backs *° are thus controlled. Hereafter a con- 
stitutional power may not be so used as to obtain an unconstitu- 
tional result.*° 





82 271 U.S. at 502, 503. 

83 271 U.S. at 600-02. Holmes, J., referred to Packard v. Banton, 264 U. S. 
140 (1924), which held that a New York statute making necessary the bonding of 
those who operate motor vehicles for hire was not unconstitutional. Sutherland, 
J., wrote the opinion. Checker Taxi Co. v. Collins, 320 Ill. 605, 151 N. E. 675 
(1926), sustained like legislation in Illinois, and Georgia has lately sustained a 
similar provision imposed by an ordinance of a city. . Transylvania Ins. Co. v. 
Atlanta, 35 Ga. App. 681, 134 S. E. 632 (1926); (1927) 21 Inv. L. Rev. 745. 

84 271 U.S. at 602-03. 

85 Ernst Freund develops the idea as to workmen’s compensation statutes in 
a‘note to Booth Fisheries Co. v. Industrial Comm., 271 U. S. 208 (1926), in 
(1926) 21 Int. L. Rev. 385. “ Election” to make a local official an agent to ac- 
cept service in Massachusetts was predicated upon a Pennsylvania automobilist’s 
use of the Massachusetts highways in Hess v. Pawloski, 274 U.S. 352 (1927). 
But the Court rejected an argument that a utility had “elected” a statutory 
procedure which would bar timely recourse to the federal judiciary against con- 
fiscatory rates in Railroad, etc. Comm v. Duluth St. Ry., 273 U. S. 625 (1927). 

86 A. A. Bruce, writing in (1926) 21 Itt. L. Rev. 380, considers the case an ex- 
ample of federal centralization of business control by use of the Fourteenth Amend- 
ment. Mr. Justice Brandeis indicates his sense of the magnitude of the problem 
thrust upon society’s regulatory forces by the motor vehicle business. Some 38 
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Aside from any question as to state regulation of purely private 
carriers, as such, we have arrived through these recent cases at a 
pretty definite content for the phrase “‘ devoted to the public.” It 
means doing business or offering to do business with the public: 
only those who do so offer may have imposed on them the utility 
status. This has long since been pointed out as ancient.*’ 


Lasor ‘ DEVOTED” To PusLic UTILity SERVICE 


There remains the inquiry as to what is devoted or dedicated or 
granted to the public interest so that it “ must submit to be con- 
trolled by the public for the common good.” In any production of 
results in business the ingredients are things and men who work 
upon the things. The classical expositions of the economic order 
as regulated by the competitive system frankly put doth men and 
things into the hopper. Regulation by competitive process was 
conceived of as operating upon the capital and upon the labor 
alike. Public utility regulation, however, has been a scheme for 
the control of property devoted to a public use. The familiar 
cases concern grain elevators, pipe lines, stockyards, housing, 
not taken as going concerns combined with the labor of men, but 
as the property of an owner. He was put under regulation per- 
sonally only because of his relationship to things. But in 1917 
the country realized that it was not interested in any sort of 
property devoted to the public use. Its interest was in the result 
produced by going concerns made up of things and of men, which 
were “ devoted” to enterprises the country was especially inter- 
ested in. There followed an articulate statement that since the 
same factors for securing results are at work under the new public 
utility regulation as under the old competitive scheme, the new 
should, somehow, also operate on both. 

The occasion was the railroads’ test of the Adamson Law,” in 
states have sought legislation to cope with it. The Duke and Frost cases show the 
hurdles set by the due process clause; the commerce clause furnishes additional 
hurdles. See Buck v. Kuykendall, 267 U. S. 307 (1925); Bush Co. v. Maloy, 267 
U. S. 317 (1925) ; Interstate Busses Corp. v. Holyoke St. Ry., 273 U. S. 45 (1927); 
(1927) 11 Mn. L. Rev. 157; (1927) 40 Harv. L. Rev. 882. 

87 See Adler, supra note 4; Burdick, supra note 59. 

88 For the history of the statute see Bonney, Federal Intervention in Labor 
Disputes (1923) 7 Minn. L. Rev. 467, 551. See also (1917) 30 Harv. L. Rev. 
739. 
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87 See Adler, supra note 4; Burdick, supra note 59. 

88 For the history of the statute see Bonney, Federal Intervention in Labor 
Disputes (1923) 7 Minn. L. Rev. 467, 551. See also (1917) 30 Harv. L. Rev. 
739. 
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Wilson v. New.*® The act was there sustained; but, while the 
statute was no regulation of labor in the sense of putting pressure 
upon the labor factor in railroad enterprise, since it actually 
granted a wage increase, thus operating upon the property in- 
gredient, the opinion included some provocative language. Chief 
Justice White, speaking for the Court, said: 


“ That the business of common carriers by rail is in a sense a public 
business because of the interest of society in the continued operation 
and rightful conduct of such business and that the public interest begets 
a public right of regulation . . . is settled... . And this leaves only 
to be generally considered whether the right to exercise such a power 
under the conditions which existed was limited or restrained by the 
private rights of the carriers or their employees.” 


He found no difficulty, of course, in the regulation of the carriers’ 
contracting power; but 


“As to the employee . . . whatever would be the right of an em- 
ployee engaged in a private business to demand such wages as he desires, 
to leave the employment if he does not get them, and, by concert of 
action, to agree with others to leave upon the same condition, such 
rights are necessarily subject to limitation when employment is accepted 
in a business charged with a public interest, . . . and the resulting 
right to fix, in case of disagreement and dispute, a standard of wages, as 
we have seen, necessarily obtained.” ®° 


The Kansas experiment in new public enterprises was sup- 
ported by its proponents upon this decision *’ in its aspect as an 
attempt to secure continuity of operation of public utilities as 
against the labor ingredient. The Kansas court said,” 





89 243 U.S. 332, 347 (1917). See Burdick, Tze Adamson Law Decision (1917) 
2 Corn. L. Q. 320; Powell, The Supreme Court and the Adamson Law (1917) 
65 U. or Pa. L. REv. 607. 

90 In Adair v. United States, 208 U. S. 161 (1908), the Court held unconsti- 
tutional an act preventing an interstate carrier from discharging employees be- 
cause of union membership. McKenna, J., (who concurred in Wilson v. New), 
there dissented, saying “ [The statute presents] a well codrdinated plan for the 
settlement of disputes . . . and [prevention of] strikes and . . . derangement of 
business. . .. I submit no worthier purpose can engage legislative attention. .. .” 
208 U. S. at 184. . 

91 See Young, supra note 23, at 207. 

92 State v. Howat, supra note 25, at 417, 198 Pac. at 705. 
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“Heretofore the industrial relationship has been tacitly regarded as 
existing between two members — industrial manager and industrial 
worker. They have joined whole-heartedly in excluding others. The 
legislature proceeded on the theory there is a third member of those 
industrial relationships which have to do with production, preparation 
and distribution of the necessaries of life — the public. . . . Whenever 
the dissensions of the other two become flagrant, the third member may 
see to it the business does not stop.” 


Since the legislation had been particularly designed to cope 
with cessation in the fuel industry,** the Kansas strategy which 
brought the scheme on for the Supreme Court’s imprimatur in the 
vehicle of a threatened strike in a packing plant, considering the 
possible advantages of riding into court upon a case involving 
coal, may be questioned. In addition, the test was made not only 
on a packing plant but on a wage setting and hours of labor order 
fought by the plant owner and not by the labor.** It was on such 
examples that the whole experiment collapsed. 

Chief Justice Taft in the first Wolff case, after saying that 
“The avowed object is continuity of food, clothing and fuel sup- 
ply,” continued, 


“¢ [It] involves a more drastic exercise of control to impose limitations 
of continuity growing out of the public character of the business upon 
the employee than upon the employer; and without saying that such 
limitations upon both may not be sometimes justified, it must be where 
the obligation to the public of continuous service is direct, clear and man- 
datory and arises as a contractual condition express or implied when in- 
vestment by the owner and entering the employment by the worker 
create a conventional relation to the public somewhat equivalent to 
the appointment of officers and the enlistment of soldiers and sailors in 
military service. . . . The power of a legislature to compel continuity 
in a business can only arise where the obligation of continued service by 
the owner and its employees is direct and is assumed when the business 
is entered upon. . . . It is not too much to say that the ruling in Wil- 
son v. New went to the borderline. . . . Certainly there is nothing to 





93 Rabinowitz, supra note 23, lays the background which made the legislation 
a political possibility in Kansas. 

94 “HM. B[fates],” writing in (1923) 22 Mic. L. Rev. 135, discusses the 
mistake in tactics in testing the Kansas act with a case so weak for the purposes 
of the state. 

95 Supra note 30. 
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justify extending the drastic regulation sustained in that exceptional 
case to the one before us.” *° 


The Kansas Industrial Court decisions might be explained on 
the ground that compulsory arbitration, generally, is barred,’ or 
on the alternate ground that the statute failed because the enter- 
prises were not accepted as “ public.” Whether they leave com- 
pulsory arbitration constitutional in accepted “ public utilities ” 
generally, or only in public utilities when they are big enough, and 
what degree of bigness is enough, and whether the doctrine is only 
for emergencies and what they are, and whether only the Federal 
Government may do anything about enforcing continuance, and 
then only on interstate commerce grounds, remain open ques- 
tions. As an inquiry into the special duties, if any, of the person- 
nel devoting its effort to the service of public utility enterprises, 
not connected with interstate commerce, this line of approach 
toward even a theoretical discussion of labor’s obligations seems 
blocked. So far as Kansas is concerned the experiment has ended, 
for the statute has been repealed and the court abolished.” 

The Federal Government also gave ear to the call that it “do 
something ” in its field. The result was the creation of the Rail- 
road Labor Board ” by the Transportation Act of 1920. This ef- 
fort was largely hortatory,* and, though it gave rise to some 
litigation,*°’ the whole experiment has seemed to commentators 





96 262 U.S. at 541, 543, 544. 

87 On compulsory arbitration see Simpson, supra note 27, discussing Wilson v. 
New, and the first Wolff case. The same author wrote a note on the second 
Wolff case in (1925) 38 Harv. L. Rev. 1097. It is also noted in (1925) 24 MIcH. 
L. Rev. 60. 

98 See Huggins, Just What has the Supreme Court done to the Kansas Industrial 
Act? Why Did it Do It? (1925) 11 A. B. A. J. 363, and The Province of Law and 
Order in the Realm of Industry (1926) 24 Onto L. B. 557. The author of these 
articles was presiding judge in the court and drafter of the statute creating it. 

99 See Wheat, American Legislation for the Adjustment of Labor Disputes 
(1920) 27 W. Va. L. Q. 43, 128, 312; Bonney, supra note 88, at 550. 

100 Practically the only power given the Board was that of publishing its de- 
cisions. This was all the sanction which the Massachusetts Railroad Board had 
when that forerunner of modern commissions started. See Mass. Acts AND RE- 
SOLVES 1869, c. 408. 

101 Pennsylvania R. R. v. Labor Board, 261 U. S. 72 (1923); Pennsylvania, 
etc. Federation v. Pennsylvania R. R., 267 U. S. 203 (1925); Pennsylvania, etc. 
Brotherhood v. Pennsylvania R. R., 267 U.S. 219 (1925). See (1925) 38 Harv. 
L. Rev. 374; ibid. 986. 
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to be an adventure in futility.°* In 1926 a further step was taken 
when the United States Board of Mediation was organized.’ 
This Board has been busy, but most of its cases have resulted in 
wage increases. A labor control board which grants labor’s de- 
mands sheds no light on what to do when labor refuses its public 
service. 

The logic of the thing seems clear enough. The “ public inter- 
est ” is mot in the property “ devoted”; it is in the accomplish- 
ment of whatever result of the use of the property may be in 
question, and the use is the product of a going concern of men and 
of things. But, it will take a large amount of long suffering to 
buy public acceptance for even the attempt at a scheme for mak- 
ing men work. Enlistment in the army or navy, aside from draft- 
ing, is the analogy which appeals to Chief Justice Taft.°°* He 
cannot mean that such a contract, in all of its obligations, is the 
product of the joint agreement of both parties. The enlister may 
be said to “contract ” in the sense that he may know of such 
obligations, but the very point at issue here is whether a state as 
guardian of social interests, which are obvious enough, should 
also impose some obligation on the man who enters volitionally, 
of course, into the service of a public utility. One senses the feel- 
ing against such a proposition. Labor contracts where all the 
terms are set by the employer and all the “contracting ” the men 
do is to consent to be employed, are not unfamiliar, but they enjoy 
no great popularity. There is a popular psychology back of the 
Thirteenth Amendment, a repugnance to compulsion beyond its 
mere words, which rests in a deeper background. 

How to do it, if the will to do it comes or is forced upon an ex- 
asperated community, is the nub of the whole matter after all. 
How to make men work at any job is insuperable enough, but 
how to make them work when life and limb and food and comfort 
depend upon the proper doing of the job, is still “ more ” insuper- 
able. Whether democracy as a form of government could bring 





102 The literature is considerable; much of it is gathered in Kennedy, Law and 
the Railroad Labor Problem (1923) 32 Yate L. J. 553, and in Powell, Commerce, 
Congress, and the Supreme Court (1926) 26 Cor. L. REv. 396, 409. 

103 The explanatory literature may be found in (1926) 16 Am. Lasor Lec. 
REv. 140; (1926) 12 A. B. A. J. 633; Fisher, The New Railway Labor Act (1927) 
17 Am. Econ. REv. 177. 

104 See supra p. 305. 
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into play sufficient force to try it on any large scale— and by 
hypothesis only a large scale discontinuance of service would 
raise the problem at all — is itself a question. 

It seems inevitable that however imperative the manner as to 
“‘ property devoted to a public use,” the hortatory, not to say peti- 
tory tone is necessarily the mode with labor so devoted. It is no 
unthinkable thing that statesmanship among labor leaders may 
effect more result than direct attempt at regulation. That sense 
of responsibility and that conservatism which has so frequently 
followed power, may well come upon them as it has come upon 
others. At least if we do regulate the owner’s property interest 
and set the prices of his output in gas, electricity, transportation, 
or other “public ” commodities, it would seem that both he and 
whatever gestures of regulation we make as to his personnel 
should be under the same agency. The objection to putting the 
regulation of rates in one commission and that of wages in another 
seems just.’ 

Gustavus H. Robinson. 


Boston University Law ScHOOL. 





105 ‘See Drxon, RAILROADS AND GOVERNMENT (1922), reviewed in (1924) 24 
Cot. L. Rev. 215, and (1922) 16 Am. Pot. Sct. REv. 713. 

On the general topic see Thompson, Labor and The Law in the Public Utility 
Field (1922) 21 Micu. L. Rev. 1. The articles of the past year include Lay, State 
Legislation that Hurts (1927) 61 Am. L. Rev. 39, 48; Saunders, A Review of Re- 
cent Decisions Affecting Labor and Employment (1927) 15 GEORGETOWN L. J. 
361; Moorehouse, Some Limitations of Arbitration in Public Utility Disputes 
(1927) 3 J. or LAND AND Pus. Uttm. Econ. 77. See also (1925) 39 Harv. L. Rev. 
101; ibid. 128; ELLiINwoop AND Coomss, THE GOVERNMENT AND Lasor (1926), re- 
viewed in (1927) 27 Cox. L. REv. 760, and in (1927) 21 Int. L. Rev. 755. 
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FRAUD, UNDUE INFLUENCE, AND MISTAKE 
IN WILLS * 


FrauD 


RAUD in connection with wills has three aspects. (1) The 
testator may give a legacy, the motive for which is induced by 
deceit either of the legatee or of a third person. (2) He may sign, 
without reading, a will into which words have been inserted with- 
out his knowledge. (3) He may be prevented by fraudulent mis- 
representations from making a will at all, or from revoking a will 
already made. 


Survey of the Cases since 1748." 


In Barnesly v. Powel, there was a bill by which the plaintiff 
sought to be relieved against a will of the plaintiff’s father under 
which the defendant claimed, and also against a decree of the court 





* Only certain aspects are here considered. The reader is referred to PAGE, WILLS 
(2d ed. 1926) ; Roop, Wirts (2d ed. 1926) ; Gifford, Will or No Will? The Effect 
of Fraud and Undue Influence on Testamentary Instruments (1920) 20 Cot. L. REv. 
862; Gray, Striking Words out of a Will (1913) 26 Harv. L. REv. 212. 

1 The following is a list of all the authorities before 1748 that have been 
found by the writer: Dic. xxxv, 1, 72, 6; Dic. xxix, 6, 1; 1 Bracron (Woodbine’s 
ed. 1915) f. 618; RopEericus SUAREZ, ALLEGATIONES ET CONSILIA (1559) Alleg. 
20(30); Puittreus Decrus, Consmia (1570) Con. 489(b); SwinBurNE, WILLS 
(1590) 10, 242, 274; Jacopo Menoccuio, DE ARBITRATIIS JUDICIUM (1615) Casus 
305, 41-46; GopotpHin, OrpHANS Lecacy (1674) 334; SPELMAN, ENGLISH WorKS 
(pt. 2) (1723) 129; 3 SELDEN, Opera Omnia (1726) 1671. 

Cases: Will of Henry de Neuport (1307), in 1 SHARPE, CALENDAR OF WILLS 
(1889) 188; Will of John Le Botoner (1316), ibid. 263; Margaret Withe v. William 
Mullesworth, 2 Cal. Ch. xxxvii (Hen. VI); Downhall v. Catesby, Moore 356 
(1594) ; Herbert v. Lowns, 1 Rep. Ch. 22 (1628) ; Maundy v. Maundy, 1 Rep. Ch. 
124 (1639); Hacker v. Newborn, Styles 427 (1654); Noell v. Wells, 1 Lev. 235 
(1668) ; Roberts v. Wynn, 1 Rep. Ch. 236 (1675) ; Chamberlaine v. Chamberlaine, 
Freeman Ch. 37 (1678); Thynn v. Thynn, 1 Vern. 296 (1684); Archer v. Moss, 
2 Vern. 8 (1686); Att’y Gen. v. Ryder, 2 Cas. Ch. 178 (1686) ; Nelson v. Oldfield, 
2 Vern. 76 (1688) ; Devenish v. Baines, Prec. Ch. 3 (1689) ; Crooke v. Brookeing, 2 
Vern. 107 (1689); Welby v. Thornagh, Prec. Ch. 123 (1700); Oldham v. Litch- 
field, 2 Vern. 506 (1705); Goss v. Tracy, 1 P. Wms. 287, 2 Vern. 699 (1715); 
Plume v. Beale, 1 P. Wms. 388 (1717) ; Andrews v. Powys, 2 Bro. P. C. 504 (1723) ; 
James v. Greaves, 2 P. Wms. 270 (1725) ; Stephenton v. Gardiner, 2 P. Wms. 286 
(1725); Marriot v. Marriot, 1 Strange 666, Gilb. Ch. 203 (1725-26); Kerrich v. 
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of exchequer, and a sentence in the ecclesiastical court wherein 
the plaintiff’s consent to establish the will by a probate was ob- 
tained and conveyances made by him, on the ground that the will 
was a forgery.” Lord Hardwicke directed an issue for a jury, which 
found the will forged. He decreed, as to the real estate, that the 
defendant should make no use of the decree in exchequer, and, as 
to the personal estate, that defendant should consent in the ec- 
clesiastical court to a revocation of probate. He stated that as a 
general rule chancery could not interfere with the ecclesiastical 
jurisdiction of probate of wills; yet, the consent to probate in 
that court, having been obtained by a forged will, could be set 
aside in chancery. It is to be noted, nevertheless, that the case 
differs essentially from forgery of the seal of the ordinary, for 
the spiritual tribunal had jurisdiction, though the plaintiff and the 
judge were cheated; whereas, when the seal is forged, the court 
never had jurisdiction.® 





Bransby, 7 Bro. P. C. 437 (1727) ; Andrews v. Powis, 1 Lee 242 (1728); Sheffield 
v. Duchess of Buckinghamshire, 1 Atk. 628 (1739); Bennet v. Vade, 2 Atk. 324 
(1742); Webb v. Claverden, 2 Atk. 424 (1742); Anon., 3 Atk. 17 (1743); Tucker 
v. Phipps, 3 Atk. 359 (1746) ; Reech v. Kennegal, 1 Ves. Sr. 123 (1748). 

The instances of bills for relief inter vivos are cited in AmMEs, LECTURES ON LEGAL 
History (1913) 234, running from 1377 to 1515. In addition: Parker v. Ive, 
1 Cal. Ch. xx (Hen. IV) (bill for return of money secured,by a false charter) ; 
Savill v. Romsden, 1 Cal. Ch. cxxxi (Edw. VI) (bill to set aside deed for fraud) ; 
Box v. Bank, 2 Cal. Ch. Ixx (Edw. VI) (bill for relief against a release fraudu- 
lently obtained) ; Walker v. William, 2 Cal. Ch. xxx (Hen. VI) (bill to recover lands 
obtained by false deeds); De Flete v. Lynster, 10 Sel. Soc. no. 119 (1417-1424) 
(bill for damage caused by fraudulent advice of attorney); Bingeley v. Grimsby, 
10 Sel. Soc. no. 99 (1399-1413) (bill for relief against fraud depriving the 
plaintiff of rent). 

2 1 Ves. Sr. 119, 284 (1748). The decree is in 3 Ves. Sr. 152 (1749). 

3 See Meadows v. Duchess of Kingston, 2 Amb. 756, 763 (1775). POoweELL, 
Devises (1788) 691, says: “A Court of Equity will not set a will aside upon a 
suggestion of fraud or imposition in the making of the will; because, if a testator 
be imposed upon in the making of his will, then it is not his will, and that is a 
question of fact; and, if the will relate to real estate, a court of law will set it 
aside on a devisavit vel non.” He does not cite Barnesly vy. Powel. This para- 
graph, however, is carefully framed not to apply to a fraud occurring after the 
testator’s death, as in the case of a forged will. In 1752 there is a case in the 
ecclesiastical court where a will was refused probate on the ground that it was 
forged, and administration was granted to the next of kin. Grace v. Calemberg, 
1 Lee 76 (1752). See L’Huille v. Wood, 2 Lee 22 (1754) ; Nourse v. Finch, 1 Ves. 


344, 357 (1791). 
In Bridgman v. Green, 2 Ves. Sr. 627 (1755), and in Huguenin v. Baseley, 14 
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Kennelil v. Abbott * is perhaps the leading case of fraud in wills. 
A testatrix devised real estate upon trust for sale and out of the 
proceeds to pay “ to my husband the said Edward Lovell the sum 
of 150£.” The testatrix had gone through a marriage ceremony 
with Edward Lovell who, unknown to her, but not to him, had a 
wife still living. The court of chancery had jurisdiction through 
the trust of real estate.” The Master of the Rolls treated it as a 
novel case. So far as the circumstances were concerned it was 
novel; but it was not the first case of fraud affecting the motive of 
a legacy,° though perhaps the first in which such deceit was solely 
and clearly presented. Relying on civil law authorities the Master 
of the Rolls held the legacy void.’ 

The course of decision during the early years of the nineteenth 
century was not conclusive of the exclusive jurisdiction of the 
spiritual courts to pass on the validity of wills of personalty and - 
of the law courts to pass on the validity of wills of land. A series 
of cases stated that a bill in equity to set aside a will of land for 
fraud would not lie unless there was some obvious impediment to 
ejectment, such as a legal estate out of the plaintiff in consequence 


of outstanding encumbrances which it was in the power of a court 
of equity to remove.* On the other hand, in Segrave v. Kirwan,° 
the court of chancery in Ireland held an executor a constructive 
trustee of the undisposed residue, where he, as attorney for the 
testator, drew a will without informing the testator that the law at 
that time gave such residue to the personal representative.*° 





Ves. 273 (1807), deeds to innocent grantees secured by fraud of third persons were 
held invalid in equity. 

4 4 Ves. 803 (17907). Cf. Ex parte Fearon, 5 Ves. 633, 647 (1800). 

5 See Sheffield v. Duchess of Buckinghamshire; Marriot v. Marriot, both supra 
note I. 

6 Archer v. Moss; Stephenton v. Gardiner, both supra note 1. 

7 Two years later a court of law admitted parol evidence of fraud upon the 
testator as to the contents of a will of land. Doe d. Small v. Allen, 8 T. R. 147 
(1799). 

8 Jones v. Jones, 7 Price 663 (1819); Jones v. Frost, Jac. 466 (1822). See 
Pemberton v. Pemberton, 13 Ves. 290, 297, 298 (1817) ; Middleton v. Sherburne, 
4 Yo. & Coll. 358 (1841). Cf. SHetrorp, Lunacy (1847) 371. 

® Beatty 157 (1828). 

For comment on Bulkley v. Wilford, 2 Cl. & F. 102, 177 (1834), and Doe d. 
Reed v. Harris, 6 A. & E. 209 (1837), see infra p. 314. 

10 In Grindall v. Grindall, 4 Hagg. 10 (1830), a will was attacked for fraud of 
the legatee. There was an assumption that if fraud was sustained by evidence, it 
would have invalidated the will. 
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In 1839 a will of personalty already proved in the ecclesiastical 
court was attacked unsuccessfully in equity on the ground that 
the testator had been of unsound mind.” The Vice Chancellor 
said that in no case except as in Barnesly v. Powel** could the 
validity of a will be attacked in chancery. 

The leading case on the whole subject of jurisdiction is Allen 
v. M’Pherson," decided by the House of Lords in 1846. A testa- 
tor bequeathed a legacy to the plaintiff and made £ residuary 
legatee. He then made further codicils in which he gave addi- 
tional legacies and a quarter part of the residue to the plaintiff. 
The ninth codicil revoked all the legacies to the plaintiff and left 
him only a small annuity. This codicil, the plaintiff claimed in 
the ecclesiastical court, was secured by the false representations 
of E. The will and all the codicils were admitted to probate. 
- The plaintiff then brought a bill in equity to set aside the will for 
fraud. The bill was demurred to, and the demurrer overruled by 
the Master of the Rolls, Lord Langdale.** Upon appeal to the 
Chancellor, then Lord Lyndhurst, the demurrer was sustained.” 

The case was fully argued in the House of Lords, and was finally 
decided, three judges to two,”* against the jurisdiction of the court 
of equity. The burden of the opinion of the majority was that, 
where the court of probate — the ecclesiastical court in the case of 
personalty and the law court in the case of land — could with its 
limited machinery achieve “‘ justice between the parties,” its juris- 
diction was exclusive; but that, where this was impossible, the 
court of probate should admit the will and leave to the court 
of chancery by means of a trust the adjustment of the rights of 
the parties.** And it was conceded that certain matters concern- 
ing wills, hereinafter referred to, belonged to equity. 





11 Gingell v. Haine, 9 Sim. 539 (1839). 

12 Supra note 2. 

13 The case is reported in successive stages in 5 Beav. 469 (1841) ; 1 Phillips 133 
(1842); 1 H. L. Cas. 191 (1847). 

14 5 Beav. 469 (1841). 15 1 Phillips 133 (1842). 

16 Lords Lyndhurst, Brougham and Campbell formed the majority, and the 
new Lord Chancellor, Cottenham, and the Master of the Rolls, Lord Langdale, who 
affirmed his original opinion in the court below, were the minority. 

17 As to this latter point, see the opinions of Lords Brougham and Campbell, 
t H. L. Cas. at 226, 237. Lord Campbell said, “I take this distinction; where the 
Ecclesiastical Court cannot do justice by the powers belonging to it, probate must 
be granted; it is not a Court of construction, and it must confine itself within its 
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What then was the English law after this important decision? 
First: Where all that appears is that the testator was deceived as 
to the contents of the entire will, or as to the motive for the entire 
will, the probate court can achieve justice by refusing to admit 
the will and let the property pass by descent or distribution, and 
the same is ordinarily true where to omit a single legacy or part 
of a will induced by fraud would transmit that portion of the estate 
to the heirs or next of kin or residuary devisee or legatee. This 
means that equity would have no jurisdiction over the vast ma- 
jority of cases. Second: Where, however, the testator is about 
to make a legacy in favor of A, and B by fraud induces the be- 
quest to be drawn in B’s favor, justice will not be achieved by 
omitting the tainted gift from the will, for the next of kin and not 
A will be benefited thereby. The ecclesiastical or the law court 
cannot impose a constructive trust upon anyone, for it has no such 
power. Therefore, this is a proper case for the probate of the 
whole will by the probate court, leaving to the court of equity the 
task, which it has power to perform, of imposing a constructive 
trust upon B, in favor of A.** It is perhaps the easier for the 
probate court to do this, because a legacy, the motive for which 
is induced by fraud, is, theoretically, the will of the testator sub- 
ject to an equity in favor of the next of kin. Just as a sale induced 
by fraud passes title subject to avoidance, such a will (as an origi- 
nal question) should have been held to be the will of the testator 
subject to avoidance. Yet courts and text writers have univer- 
sally proceeded upon the ground that fraud always negatives 
the validity of the will.° Third: If the case presented is the 
own limits; in certain cases it must grant probate, and refer the parties for justice 
to a Court of Equity.” 1 H. L. Cas. at 237. 

18 “Tf the drawer of the will should insert his own name instead of the name 
of a legatee, no doubt he would be trustee for the real legatee.” Marriot v. Marriot, 
supra note 1. See also the preceding note. 

19 ; Pace, Wits § 186; Gifford, Will or No Will? The Effect of Fraud and 
Undue Influence on Testamentary Instruments (1920) 20 Cot. L. REv. 862. 

The same element, though not so clearly, seems present where a portion of a 
will has been inserted by the fraud of another, but signed by the testator as his 
will. See the discussion of fraud in the execution, infra pp. 324-26, and of mis- 
take, infra pp. 329-39. Indeed, it would seem difficult to support the suggestions 
in the opinions in the House of Lords, that the will should be probated and then 
presented to the chancellor, if the instrument or the clause in question was not in 


a sense the will of the testator. See the discussion of undue influence, infra 
Pp. 326-29. 
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enforcement of an express trust appearing on the face of the 
will, questions of fraud pertaining thereto are properly cogniza- 
ble in equity.*° Fourth: Equity also has jurisdiction where 
the legatee has promised to hold the subject matter of the legacy as 
trustee for another, but has failed to perform.”* Fifth: Whether 
an executor took for himself the undisposed residue, or was trustee 
thereof for the next of kin, was essentially a question of con- 
struction and trust, proper only for the chancellor’s considera- 
tion.** It is to this class that Segrave v. Kirwan* belongs. Sixth: 
Dixon v. Olmius ** and Bulkley v. Wilford *° were cases where the 
probate court could give no aid. In the first where the testator 
was frustrated in his attempt to republish his will, it is hard to see 
how a probate court, which cannot make a will for a testator, could 
republish one. Nor, in the second case, did that court have power 
to set aside a fine induced by fraud and levied on the testator’s 
estate which operated as a revocation of his will. Seventh: by 
the same token a probate court, as in Doe d. Reed v. Harris,”* 
bound by the Statute of Frauds as to wills, cannot set aside a will, 
the revocation of which is prevented by fraud.” Eighth: The 
situation in the case of Tucker v. Phipps,’* wherein Lord Hard- 
wicke held that equity had jurisdiction over the proof of a will 
suppressed or destroyed by the executor, because of the difficulty 
of proof under the strict requirements of the ecclesiastical courts, 
may arise even today.*® Ninth: Lord Hardwicke said that equity 
had jurisdiction in the case of a forged will, that is, where the fraud 





20 Kennell v. Abbott, supra note 4; Sheffield v. Duchess of Buckinghamshire, 
supra note I. 

21 Chamberlaine v. Chamberlaine; Thynn v. ‘Thynn; Reech v. Kennegal, all 
supra note 1. It does not appear in any of these cases, down to this time, whether 
the legatee made the promise never intending to keep it. If such were the fact, the 
situation became one of fraud of which the probate court should have jurisdiction. 

22 LEWIN, Trusts (1837) 35 n.; Scott, CAsEs on Trusts (1919) 383-85. 

23 Supra note 9. 

24 y Cox Eq. 414 (1787). 

25 Supra note to. 

26 Supra note Io. 

27 For the remedy in equity see 1 Pace, Witts § 418; Scott, Conveyances Upon 
Trusts Not Properly Declared (1924) 37 Harv. L. REv. 653, 671. 

28 Supra note tr. 

29 In Dulin v. Bailey, 172 N. C. 608, 90 S. E. 689 (1916), an action of tort lay 
against a wrongdoer who destroyed a portion of a will so that its contents could 
not be proved. See (1917) 30 Harv. L. REv. 527. 
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was not upon the testator but upon the next of kin.*° But the 
case of Broderick’s Will*' has demonstrated the unsoundness of 
this view. 

In the United States the early decisions in the state courts show 
no influence of Barnesly v. Powel.*’ Yet the influence of the case 
flashed out for awhile in 1844 in Gaines v. Chew.** This was a bill 
filed by the heir at law against the executors and purchasers under 
a will of 1811, claiming that, to the knowledge of the defendants, 
a will of 1813 had been fraudulently suppressed and the will of 
1811 fraudulently set up. The bill sought discovery and an ac- 
counting. In the Supreme Court the question was whether the 
circuit court as a court of equity could entertain jurisdiction with- 
out probate of the will of 1813. The Court said that the probate 
court alone had jurisdiction, but, extraordinary as it may seem, 
upheld the bill as a bill of discovery to assist the plaintiffs on their 
proofs in the probate court; and, going further, the Court said 
that if there was any defect of power in the probate court either to 
bring the parties before it, or because of lapse of time, it might 
become the duty of the circuit court to compel the parties to con- 
sent to the probate of the will of 1813. This amounts, of course, 


to an acknowledgment of concurrent jurisdiction in equity for 
fraud in wills.** 

Thirty years later, in Broderick’s Will,® there was a bill 
in equity to suppress a will, already probated, alleged to be 
forged. The Supreme Court referred to much of the talk in 
Gaines v. Chew as dicta, agreed in toto with the final decision in 





80 Barnesly v. Powell, supra note 2, at 287. The case was put in part on the 
ground that the ecclesiastical court had no power to set aside the deed of consent 
to probate obtained by fraud upon the next of kin. 

81 21 Wall. 503, 510 (U.S. 1874). 

82 Supra note 2. See Wells’ Will, 5 Litt. 273 (Ky. 1824) (not clear what objec- 
tion in equity was made to validity of will); Jennison v. Hapgood, 7 Pick. 1 
(Mass. 1828) (no jurisdiction in equity over executors’ account which belonged by 
statute to probate court); Sever v. Russell, 4 Cush. 513 (Mass. 1849) (same) ; 
Colton v. Ross, 2 Paige 396 (N. Y. 1831) (bill to declare will void for insanity) ; 
Robinsons v. Allen, 11 Gratt. 785 (Va. 1854) (no jurisdiction in equity to declare 
will void for coverture of testatrix). 

83 2 How. 6109 (U. S. 1844). 

84 The decision of the House of Lords in Allen v. M’Pherson had not yet been 
made. Yet note that Lord Lyndhurst’s opinion, supra note 15, had come down, 
but was not called to the attention of the court. 

35 21 Wall. 503 (U.S. 1874). 
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Allen v. M’Pherson, said that in this case the probate court was 
entirely competent to do full justice among the parties, and dis- 
missed the bill.** 


Fraud in the Inducement. 


Where the motive for the legacy or will is induced by fraud, 
the question may be whether the fraud affects the whole or part 
of the will. The result on the one hand is that the whole fails, 
and, on the other, if severable, only a part. 

Has the testator been affected by the deceit in such a way as to 
invalidate the legacy? On this and allied questions of fraud in 
wills authority falls far short in amount of that in the cognate 
subject of an action on the case for deceit.** The familiar situa- 
tion is where the legatee has falsely assumed a character which 
has induced the testator to make him an object of bounty. The 
leading case of this sort is Kennell v. Abbott.** The court seemed 
to feel that the fraud involved was the cause of the legacy. Two 
tests were suggested in the opinion. The first is that of the Di- 
gest °° which Sir Richard Pepper Arden seems to intend to follow: 
but his final criterion is essentially different. ‘“‘ Under these cir- 
cumstances I am warranted to make a precedent; and to deter- 
mine, that, wherever a legacy is given to a person under a par- 
ticular character, which he has falsely assumed, and which alone 
can be supposed the motive of the bounty, the Law will not permit 
him to avail himself of it.”*° Under this latter test, if the testa- 
tor’s motive is induced by fraud and by another reason as well, the 
legacy would be good; whereas under the civil law test, if the gift 
would not have been made except for the fraud, the legacy fails. 
The civil law rule is more in accord with the decisions discuss- 
ing the action on the case for deceit.** There is nothing actually 





86 State v. McGlynn, 20 Cal. 233 (1862), a decision on the same will, is in 
accord. 

37 Pace, Wixts §§ 184-86. 

88 Supra note 4. The facts are stated supra p. 311. 

89 Dic. xxxv, I, 72, 6. This passage Sir Richard Pepper Arden translated thus: 
“The meaning is, that a false reason given for the legacy is not of itself sufficient to 
destroy it: but there must be an exception of any fraud practised; from which it 
may be presumed, the person giving the legacy would not, if that fraud had been 
known to him, have given it.” 4 Ves. at 808. 

40 Ibid. at 809. 

41 Bou en, Cases on Torts (2d ed. 1925) 763-64. 
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contrary in the decisions on wills,** and it is submitted that the 
civil law rule is the more sound. 

Three cases have developed and made more plain the underlying 
principle of Kennell v. Abbott. In Estate of Carson, a testatrix 
left a large legacy to “ my husand J. Gamble Carson.” The con- 
testants offered to prove that he married her knowing that he was 
already a married man, that she made her will a month after her 
marriage, and then died within a year. The actual decision — 
that a nonsuit of the contestants was improper — is entirely sound 
and adds nothing to Kennell v. Abbott. But the court went on to 
say that fraud of this sort was by no means conclusive against the 
will, and that it was a question for the jury on all the evidence. It 
said: 


“Tf, for example, the parties had lived happily together for twenty 
years, it would be difficult to say that the wife’s bequest to her sup- 
posed husband was founded on her supposed legal relation with him and 
not primarily on their long and intimate association. It might well be 
that if she were undeceived at the end of that time, her feeling would be, 
not one of resentment at the fraud upon her, but of thankfulness that 
she had been deceived into so many years of happiness.” ** 


In Matter of Janes,*° the testator left a legacy to his house- 
keeper. The will was attacked upon the ground that the legatee 
secured her employment by falsely telling the testator she was 
unmarried. It appeared that she took good care of the testator 
until his death two years later. The court held that the fraud did 
not lead to the legacy. 

In Wilkinson v. Joughin,** it appeared that Adelaide Rountree 
married Thomas Ward in 1849. Sarah Ward was a child of that 
marriage. In 1863 Adelaide Ward went through a ceremony of 





42 The second test is the one commonly quoted in the opinions. Rishton v. 
Cobb, 5 Myl. & C. 145, 150 (1839); Meluish v. Milton, 3 Ch. D. 27, 29 (1876). 
But these cases do not turn upon a difference between his two tests. 

43 184 Cal. 437, 194 Pac. 5 (1920). 

44 184 Cal. at 443, 194 Pac. at 8. In Baker’s Will, 2 Redf. 179 (N. Y. 1876), 
the court went fully into the evidence. See, likewise, Tilby v. Tilby, 2 Dem. 514 
(N. Y. 1884). 

45 87 Hun 57, 33 N. Y. Supp. 968 (1895), aff'd, 152 N. Y. 647, 46 N. E. 1148 
(1897). 

46 L. R. 2 Eq. 319 (1866). 
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marriage with the testator, William Thompson, representing her- 
self to be a widow, although she well knew that Thomas Ward was 
still living. A year later Thompson died leaving by will trust in- 
terests to Adelaide and Sarah. The court held that the bequest to 
Adelaide was bad; but that the bequest to Sarah, an innocent 
legatee, was good. This was not upon the ground that legacies 
induced by fraud of persons other than legatees are good, but be- 
cause the innocence of Sarah made it probable that the deceased 
would have benefited her even had he known the facts as to her 
father’s existence and that she was not technically his stepdaugh- 
ter.* If the fraudulent assumption of status leads to the mar- 
riage, it is not necessary to show that the procuring of the will was 
actually intended.** 

The severability of the provision of the will induced by fraud 
has never raised questions of much difficulty. Either the will in 
toto is induced by deception, in which case the probate court re- 
fuses to probate it, and there is a complete intestacy; or else the 
defrauder has contrived to procure for himself a severable legacy. 





47 The court actually said that as to Sarah there was “no warrant for saying, 
where the testator knew this infant legatee personally, . . . that the language of 
the will is not a sufficient description.” L. R. 2 Eq. at 322. This is not the real 
ground for supporting the gift, nor is it probably so meant by the court, which 
referred to a dictum in Kennell v. Abbott, supra note 4, at 808-09. 

See Anderson v. Berkley, [1902] 1 Ch. 936; Im re Wagstaff, [1908] 1 Ch. 162; 
In re Hammond, [1911] 2 Ch. 342. And cf. Rishton v. Cobb, supra note 42; 
Penfold v. Penfold, 1 Keen 685 (1836); Taylor v. Kelly, 31 Ala. 59 (1857); 
Martindale v. Bridgforth, 210 Ala. 565, 98 So. 800 (1924); Smith v. Diggs, 128 
Md. 304, 399, 97 Atl. 712 (1916) ; Diggs v. Smith, 130 Md. 101, 99 Atl. 952 (1917); 
Howell v. Troutman, 8 Jones L. 304 (N. C. 1860). For further cases on this point 
see Scott, supra note 27, at 671, n. 56. 

In Dye v. Parker, 108 Kan. 304, 194 Pac. 640, 195 Pac. 599 (1921), the husband 
of the deceased’s heir secured by fraud the omission of a provision for the plaintiff 
in the will which would have disinherited her. The plaintiff, having failed in a 
proceeding to reform the will, sought to charge the innocent heir with a construc- 
tive trust in his favor. The court refused to impose the trust. Here, however, was 
a clear case of fraud where the probate court could not achieve justice. It is sub- 
mitted that equity should have imposed the trust. See (1921) 5 Munn. L. REv. 
488; Florey v. Florey, 24 Ala. 241 (1854) ; Lewis v. Martin, 210 Ala. 401, 414, 98 
So. 635, 637 (1923). Cf. Dixon v. Olmius, supra note 24. 

48 Smith v. DuBose, 78 Ga. 413, 3 S. E. 309 (1887) semble. Contra: a remark 
in Howell v. Troutman, supra note 47; Estate of Cahill, 74 Cal. 52, 15 Pac. 364 
(1887). 

Innocent misrepresentation is not a ground for avoidance. Smith v. DuBose, 
supra. Cf. Estate of Barlow, [1919] P. 131. See also the discussion, infra p. 330- 
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A frequent case, and one easily to be disposed of, is where the ex- 
clusion of the tainted legacy increases the residue. If there were 
no residue, the testator, had he known the facts, would doubtless 
have preferred the next of kin to take instead of the proponent; 
and in case the deceased has disposed of all his property a similar 
intent to benefit the residuary legatee may be presumed. The 
only conceivable objection is that the will now passes, under the 
residuary clause, more property than it did when the testator 
signed, and it may be argued that the court, in the face of the 
Statute of Wills requiring signature and witnesses, is by its fiat 
passing property to the residuary legatee without legal formalities. 
So far as the decisions are concerned, the authorities are clear that 
the residue may be so increased.*® Upon principle the result is 
correct. It is a rule of construction that a residue may be in- 
creased by events which may happen after the making of the will, 
such as revocation, lapse, or ademption caused by a sale by the 
testator or destruction through external forces of the subject mat- 
ter of the legacy, or by an unexpected situation which has already 
occurred when the will was drawn, such as the illegality of the 
legacy.” 

The dicta in Allen v. M’Pherson and Broderick’s Will have not 
been expressly dealt with in any case in this country. In Dowd 
v. Tucker,” the testatrix made a will leaving all her property to 
her nephew. Being minded to make a codicil devising a lot of land 
to her niece, she consulted her nephew who told her not to trouble 
herself to make a codicil as he would after her death convey the 
land to the niece. After the decease of the testatrix the will was 
proved, but he declined to keep his promise. Who the heirs were 
does not appear. The niece succeeded in a bill in equity against 
the nephew to compel a conveyance. The facts as found did not 
state that the nephew did not intend to carry out his promise when 





49 Kennell v. Abbott, supra note 4. 

50 Gray, Striking Words out of a Will (1913) 26 Harv. L. Rev. 212, 229. More 
difficult questions may arise, but in the case of fraud they have not been presented 
to the courts. Suppose a will reads “half my property I leave to X” and the 
word “ half ” has been introduced by the fraud of the heir. Here the omission of 
the word objected to will cause more property to pass to the legatee whose name 
remains in the will than would pass as the testament originally read. Is it contrary 
to the Statute of Wills to allow excision in probate? This question is more appro- 
priately considered under the head of mistake. See infra pp. 329-39. 

51 41 Conn. 197 (1874). 
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he made it. The court assumed, however, that such was the 
fact and that he was guilty of fraud,” but declared that even 
if he meant at the start to regard her wishes, he would neverthe- 
less be held as trustee for the niece. It is to be noted that the 
probate court could not have achieved the same result by refusing 
to probate the will. It does not appear that the nephew and niece 
were the heirs. Even if they were, an intestacy would not have 
resulted in giving the niece merely her intended share, but that 
and something more. 

Lewis v. Corbin ® was an action of tort. The testatrix by will 
gave the defendant a legacy of $20,000, and made him executor 
and residuary legatee. Afterwards she desired to leave $5000 to 
‘the plaintiff’s father and consulted the defendant. The defendant 
fraudulently procured her to sign a codicil attested by only one 
witness, with intent to defeat her intentions and benefit himself. 
She died several months later and the will, but not the codicil, was 
admitted to probate. The plaintiff’s father, unknown to either the 
testatrix or the defendant, was dead at the time of the making of 
the codicil. But, under the Massachusetts statutes, the legacy, 
had it been validly bequeathed, would not have lapsed but would 
have passed to the plaintiff. The court held that the plaintiff’s ac- 
tion of tort failed because it was not sufficiently alleged in the dec- 
laration that the testatrix’s intention to leave the legacy to the 
plaintiff’s father continued up to the time of her death.* The 
court, however, said that, were such the fact, a good cause of 
action would have been made out. It was not possible, of course, 
to disregard the fraud and probate the codicil, for it was attested 
by one witness only. Refusing to probate the will would merely 
have sent the property to the heir, whoever he might be. Did the 
probate court have the equitable jurisdiction to impose a construc- 
tive trust on the defendant at the time he probated the will? 
Probate courts in Massachusetts have equitable powers." The 
Massachusetts court has never passed on the dictum in Allen v. 





52 In Thynn v. Thynn, supra note 1, there was fraud as well as a promise, and 
the fraudulent legatee was held constructive trustee for the intended beneficiary. 

53 195 Mass. 520, 81 N. E. 248 (1907). 

54 See (1917) 27 YALE L. J. 263. Cf. (1919) 28 Yate L. J. 507. 

55 See Mitchell v. Weaver, 242 Mass. 331, 336, 136 N. E. 166, 168 (1922); 
Derby v. Derby, 248 Mass. 310, 142 N. E. 786 (1924); (1927) 13 Mass. L. Q. 
(no. 1) 67. 
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M’Pherson,* but it did not seem to have thought that the plain- 
tiff had lost his right in tort by failing to claim a constructive trust 
in the probate court. It would have been interesting to see what 
would have been held had he proceeded by bill in equity against 
the defendant in the superior court. 

In Hall v. Hall,” the plaintiff and the three defendants were 
coheirs of the testator. The complaint in tort, admitted by de- 
murrer, alleged that the defendants fraudulently induced the tes- 
tator to leave to them all his property in which the plaintiff 
otherwise would have inherited a share, and that the will was pro- 
bated. The court refused to allow the action because as long as 
the decree of probate stood it could not be attacked collaterally 
by an action of tort in another court.” 

These cases suggest an inquiry whether a collateral proceeding 
in tort against the wrongdoer is to be distinguished from a pro- 
ceeding in equity by way of constructive trust binding the specific 
property. In the absence of any clear judicial pronouncement a 
distinction may be tentatively suggested. The proceeding in 


56 See Olliffe v. Wells, 130 Mass. 221 (1881) ; Wilcox v. Att’y Gen., 207 Mass. 
198, 93 N. E. 599 (1911) ; Blunt v. Taylor, 230 Mass. 303, 119 N. E. 954 (1918). 

57 gt Conn. 514, 100 Atl. 441 (1917). 

58 See (1917) 27 YALE L. J. 263, 265. Another line of cases must be noticed. 
By Onto Gen. Cope (1926) § 10,531, “If, within one year after probate had, no 
person interested appears and contests the validity of the will, the probate shall be 
forever binding, . . .’ By § 11,224 an action for “ relief on the ground of fraud ” 
must “be brought within four years after the cause thereof accrued,” but the 
“cause shall not accrue . . . until the fraud is discovered.” A will was admitted 
to probate, and the beneficiary thereunder transferred the property to his wife for 
no value. More than one year after probate the heirs discovered that the will was 
obtained by fraud, and proved by perjury, and within four years of such discovery 
they brought a bill in equity to charge the beneficiary and his wife as constructive 
trustees. The supreme court of Ohio, relying on Barnesly v. Powel, supra note 2, 
and Broderick’s Will, supra note 35, granted the prayer of the bill. Seeds v. Seeds, 
156 N. E. 193 (Ohio 1927). 

The main object of § 10,531 is to protect purchasers in acquiring title. The un- 
compromising language of the ordinary Statute of Limitations, even in the absence 
of an express exception, has been softened by interpretation so that its provisions do 
not begin to run in actions of fraud until the discovery thereof. Woop, Lrmita- 
Tions (4th ed. 1916) § 274. The decision in Seeds v. Seeds may be supported as 
against the beneficiary and his wife, although had the co-defendant paid value with- 
out notice of the fraud, she would have been protected. The weight of authority 
under similar statutes, however, is the other way. Del Campo v. Camarillo, 154 
Cal. 647, 98 Pac. 1049 (1908); Bartlett v. Manor, 146 Ind. 621, 45 N. E. 1060 
(1897) ; Rishel v. McPherson County, 253 Pac. 586 (Kan. 1927) ; Stowe v. Stowe, 
140 Mo. 594, 41 S. W. 951 (1897). 
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equity, if successful, binds a specific portion of an estate which 
should be settled at an early date, because of the existence of 
claims of creditors, legatees, and distributees. A defrauded party 
who has had legal notice, therefore, should be barred from further 
proceedings in equity in a case where the probate court can achieve 
justice, whether he has actively asserted his claim in that court or 
not. An action of tort does not affect the estate of the deceased. 
If it is successful it binds only the general assets of the fraudulent 
legatee. Is there, then, any objection to allowing the victim an 
election to raise his claim in the probate court or later in the com- 
mon law court? If he elects to present it in the probate court he 
is later barred, but if he fails to do so may he not later pursue 
the legatee in an action on the case? 

If he is allowed to sue in tort, he may waive the tort and sue in 
assumpsit because of unjust enrichment.” Now suppose the fraud 
has led to a legacy to an innocent person. This legacy may be 
avoided in the probate court. And if the probate court could 
' not achieve justice a court of equity might impose a constructive 
trust upon the innocent legatee in favor of the person harmed.” 
It follows that, while there is no action of tort for deceit, assumpsit 
based on unjust enrichment would lie. But an action of tort does 
lie against the wrongdoer. Obviously the plaintiff cannot recover 
full damages against both; he has only a choice against which 
defendant he may proceed. May the unfortunate one whom he 
selects obtain indemnity against the other? It is submitted that 
he cannot. The actual wrongdoer is barred because of his fault. 
And the innocent party has no better right against the wrongdoer, 
for what he received was a windfall.® 

Suppose there is a devise or bequest to A who orally agrees to 
hold in trust for B, or to convey to B; or suppose the same devise 
or bequest is expressed in the will to be “ upon trust ” for such 





59 WoopwarpD, Law or Quasi ContTRACTs (1913) $§ 278-81. 

60 See GopoLtpHIn, OrPHANS LEGACY (1674) 334. 

61 See Dixon v. Olmius, supra note 24. 

62 Suppose a legacy of $200 to A, and it is proved that $100 of it and no more 
is due to the fraud of A. To exclude the whole legacy in the probate court would 
not achieve complete justice. It is submitted that the legacy should be allowed in 
the probate court, and that equity should impose a trust upon A to the extent of 
$100 of the gift in favor of those best entitled. Of course, the question is probably 
academic. 
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persons or purposes as the testator has indicated or will indicate 
to B. If B, at the time he induced the gift to himself, never in- 
tended to keep his promise, the situation becomes one of fraud dis- 
cussed above. But suppose there is no fraud — merely breach of 
faith by B. The rights of the parties have been fully discussed 
elsewhere. In the many cases where a legatee or devisee has 
been held constructive trustee in equity for another, there is no 
suggestion that the same result could be reached in the probate 
court, if the other were the residuary legatee, devisee, or sole next 
of kin or sole heir of the testator. And in those cases where the 
legatee takes for his own benefit despite his breach of faith,** there 
is no suggestion of his losing his legacy in the probate court. It 
is said in equity that the intended beneficiary cannot take except 
in violation of the Statute of Wills. The explanation of these fail- 
ures to suggest remedies in the probate court is clearly the his- 
torical one that breach of faith, not amounting to technical fraud 
or undue influence, was never a ground for contesting a will in the 
ecclesiastical court. e 

It is a corollary of the proposition that the probate court has no 
jurisdiction short of fraud, undue influence, or mistake, that if 
there is a devise or bequest to A upon a trust which fails for 
illegality, the property passes to the trustee subject to a resulting 
trust for the heir or next of kin or residuary beneficiary." The 
same may be true where a beneficial interest is secured by fraud 
of the legatee or devisee; but here it must be noted that if the 
whole structure of the trust is induced by deceit, the probate court 
may well deprive the innocent trustee of his bare legal title, and let 
the residue pass by intestacy.®° If A by force or fraud of the heir 
or next of kin is prevented from making a will, a constructive trust 
should be imposed for the intended legatee.*’ Here, of course, the 
probate court cannot achieve justice. But if the legatee or de- 
visee prevents by fraud or force the revocation of a will already 





83 These cases are collected in Scott, supra note 27, at 671, 672, 683. See Goods 
of Marchant, [1893] P. 254. 

64 See Scott, supra note 27, at 673, 683. 

65 Bocert, Trusts (1921) § 32; 1 Perry, Trusts (5th ed. 1899) § 160. 

86 This seems to have been the effect of the decree in Wilkinson v. Joughin, 
supra note 46, where the Vice Chancellor by reason of the existence of a trust 
seemed to be acting in the capacity of a probate judge. 

87 Dixon v. Olmius, supra note 24. But see Dye v. Parker, supra note 47. 
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made, justice may ordinarily be achieved in the probate court by 
a refusal to allow the will. This has been held in two cases. In 
several cases it has been held or suggested that the devisee or 
legatee be charged with a constructive trust. If it be argued 
against admitting the will to probate that the statute permits 
revocation of wills only in specified ways into which the present 
situation does not fall, it may be suggested that a will induced by 
fraud in the inducement is really the will of the testator no matter 
how often the courts have declared otherwise, and that here also 
the jurisdiction given to the probate court to refuse probate to 
such a will is in effect a no greater usurpation of equity powers.” 


















Fraud in the Execution. 





If the whole will has been foisted upon the testator, the probate 
court will refuse to probate any of it. If part only, that portion, 
if severable, will alone be omitted.” 

Is a will, signed by the testator and duly witnessed, but as to 
part of which the testator is ignorant, the will of the testator? It 
is submitted that the answer is: yes. The first rule of the lead- 
ing case of Guardhouse v. Blackburn” is: “ First, that before a 
paper so executed is entitled to probate, the Court must be satisfied 
that the testator knew and approved of the contents at the time 
he signed it.” Mr. Roland Gray points out that this old estab- 
















68 Pryor v. Coggin, 17 Ga. 444 (1855); Smiley v. Gambill, 2 Head 164 (Tenn. 
1858). 

69 Scott, supra note 27, at 671, n. 56. In Kent v. Mahaffey, 10 Ohio St. 204 
(1859), it was held that equity could not act. See Minor v. Russell, 126 Miss. 228, 
88 So. 633 (1921); Bohleber v. Rebstock, 255 Ill. 53, 99 N. E. 75 (1912); Runkle 
v. Gates, 11 Ind. 95 (1858) ; Trice v. Shipton, 113 Ky. 102, 67 S. W. 377 (1902); 
Graham v. Burch, 53 Minn. 17, 55 N. W. 64 (1893) ; Mundy v. Mundy, 2 McCart. 
290 (N. J. 1858) ; Hise v. Fincher, 10 Ired. L. 139 (N. C. 1849) ; (1913) 7 Itt. L. 
REv. 388. 

70 This is not the place to discuss the cases dealing with the problem of the 
acquisition of title through devise or descent by a murderer as a result of his crime 
(Ames, Lectures on LecaL History (1913) 310-22; 2 Pace, Wixts § 1155); but 
it is obvious that the observations made above have some application to those 
decisions. 

71 The authorities are collected and the result of them well stated in 1 Pacts, 
Wits § 183. See Old Colony Trust Co. v. Bailey, 202 Mass. 283, 289, 88 N. E. 
898, 899 (1909). 

72 1 P. D. 109, 116 (1886). 
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lished expression needs explanation.”* It seems to be undisputed 
that if the testator signs as his will a document entirely different 
from what he intended, it will not be admitted to probate — as 
where he signs a copy of someone else’s will instead of his own.” 
And this is true though no fraud appears.” It is, however, a very 
different situation where a sane, free testator signs a document 
which in general he intends to be his will but which contains a 
clause of which he is unaware. To hold that such a clause is not 
to be probated, where its insertion is due to mistake, is indeed “a 
dangerous jurisdiction,” ‘* which, despite modern English cases,” 
and some slender American authorities,"* in favor of it, should not 
be entertained. In this respect, wills, where the testator, the only 
party to the unilateral transaction, is dead and unable to testify, 
should be treated like contracts and deeds. 

Where, then, the whole will is foisted upon a testator by fraud 
of another, it cannot be said to be the will of the testator.”® But 
if the testator is deceived as to a portion of the contents, it is sub- 
mitted that the ability to deny probate is based not upon the fact 
that the will is void, but upon an equitable jurisdiction exercised 
unconsciously by the probate court. If, therefore, a gift by the 


73 Gray, supra note 50, at 216. 

74 Goods of Hunt, L. R. 3 P. & D. 250 (1875); Estate of Meyer, [1908] P. 353; 
Goods of » 14 Jur. 402 (1850); Nelson v. McDonald, 61 Hun 406, 16 N. Y. 
Supp. 273 (1891); Alter’s Appeal, 67 Pa. 341 (1871). Such would seem to be in 
part, at least, the explanation of Downhall v. Catesby, supra note 1, and Bradford 
v. Blossom, 207 Mo. 177, 105 S. W. 289 (1907). See also Hastilow v. Stobie, L. R. 
1 P. & D. 64 (1864) ; Goods of Fairburn, 4 N. of Cas. 478 (1846) ; Kay v. Elston, 
205 Ala. 307, 87 So. 525 (1921); Goldsmith v. Gates, 205 Ala. 632, 88 So. 861 
(1921) ; Couch v. Eastman, 27 W. Va. 796, 799, 805 (1886). Contra: Brown v. 
Avery, 63 Fla. 355, 375, 58 So. 34 (1912) semble, and the remarks of Sir Creswell 
Creswell, in Middlehurst v. Johnson, 30 L. J. P. 14 (1860), and in Cunliffe v. Cross, 
3 Swa. & Tr. 37 (1863). Cf. Clark v. Hugo, 130 Va. 99, 107 S. E. 730 (1921), and 
the cases cited infra notes 116, 117. 

75 See the cases cited in the preceding note. 

76 SucpeN, Law oF Property (1849) 197. It is suggested infra pp. 333-34, that 
such a jurisdiction would be contrary to the spirit of the Wills Acts. 

77 The English authorities are collected in Gray, supra note 50, at 223-36. 

78 Waite v. Frisbie, 45 Minn. 361, 47 N. W. 1069 (1891) semble; Ex parte 
McKie, 107 S. C. 57, 91 S. E. 978 (1917). Modern American cases touching on this 
point are collected in 5 W1cMorE, EvIpDENCE § 2421, n. 1. 

79 See Herbert v. Lowns; Stephenton v. Gardiner, both supra note 1; Doe d. 
Small v. Allen, supra note 7. 

The cases where a transaction inter vivos has been held void because of fraud 
are collected in 3 WiLLIston, ConTRACTs § 1488. 
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testator is deflected to B from A, who would otherwise have had 
it, by the fraud of B, who substituted in the will unknown to the 
testator a legacy to himself, the probate court may here also 
follow the dicta of the House of Lords and the Supreme Court,*° 
admit the will to probate, and allow the court of equity to fasten 
a constructive trust upon B in favor of A.** There is, however, 
no suggestion by any of the text writers or in any of the decisions 
involving fraud in the execution, or fraud in inducement of wills, 
that a will or part of it induced by deception is other than void. 


UNDUE INFLUENCE 


The legal history of undue influence in wills differs little from 
that of fraud.** In many cases both are present. In a popular 
sense fraud is as much undue influence as the various forms of 
coercion, and it is occasionally so expressed in cases. The better 
view, however, is to treat fraud separately and to assign the latter 
term solely to coercion.** Two leading definitions of this segrega- 





80 Supra pp. 312, 315-16. 

81 Tt would be difficult for the probate court to do this where the whole will 
was altered through B’s fraud, for the authorities hold that here there is no will of 
the testator, and the argument that the will is voidable cannot be made. 

82 For early authorities, see Cope, bk. 6, tit. 34, 1; Cong, bk. 6, tit. 34, 2; Dic. 
xxix, 6; VANGEROW, LEHRBUCH DER PANDEKTEN (1863) $431; SWINBURNE, WILLS 
(1590) 10, 243; Hacker v. Newborn, supra note 1. In the early nineteenth cen- 
tury it was said that importunity short of fear of great physical injury pre- 
vented probate. Williams v. Goude, 1 Hagg. 577, 581 (1828). In this case, how- 
ever, the will was upheld. See Gifford, supra note 19, at 864. A detailed and ex- 
tended survey of all the cases might result in classifications rendering the distinction 
between fraud and duress rather more a question of degree than indicated in the 
present article. See Professor Schnebly’s suggestions in (1927) 40 Harv. L. Rev. 
1027. 

Early instances of duress affecting a deed or obligation are to be found in Ames, 
Lectures oN Lecat History (1913) 113. See Abbot of West-Dereham v. Hart- 
lyngton, 1 Cal. Ch. xlii (Hen. VI) ; Brown v. Lord Say, 1 Cal. Ch. xlvii (Hen. VI). 

83 y Pace, WILts § 187, collects the authorities. “In England and in this coun- 
try there has at times been a tendency to confuse undue influence with fraud. This 
is due to two reasons, first, because fraud in the nature of deceit is very apt to be 
present where an instrument is affected by undue influence; and second, because 
the definition of fraud in some decisions is broad enough to include undue influence. 
The terms are, however, clearly distinguishable. As far as the execution of instru- 
ments is concerned, the term fraud ordinarily suggests the idea of deception; 
whereas undue influence suggests the idea of coerced volition.” Gifford, supra 
note 19, at 865, 866. Roop, Wits § 175. 

In Ginter v. Ginter, 79 Kan. 721, 735-36, 101 Pac. 634, 640 (1909), Birch, J., 
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tion of the phrase have been expressed. In Wingrove v. Win- 
grove, Sir James Hannen pictures a testator unduly influenced 
as saying: “‘‘ This is not my wish, but I must do it.’” And in 
Hall v. Hall,®* Sir J. P. Wilde said to a jury: 


“|, . pressure of whatever character, whether acting on the fears or 
the hopes, if so exerted as to overcome the volition without convincing 
the judgment, is a species of restraint under which no valid will can be 
made. Importunity or threats, such as the testator has not the courage 
to resist, moral command asserted and yielded to for the sake of peacc 
and quiet, or of escaping from distress of mind or social discomfort, 
these, if carried to a degree in which the free play of the testator’s judg- 
ment, discretion or wishes, is overborne, will constitute undue influence, 
though no force is either used or threatened.” ** 


Save in the exceptional case where the obligor’s or grantor’s 
hand is forcibly held by another, the tendency of modern courts 
is to treat every contract or deed secured by wrongful pressure as 
voidable — not void.** The subjective element in bilateral trans- 
actions is far less emphasized now than in the past. A transaction 


inter vivos where the promisor or grantor is insane is voidable, not 
void.** 

A will, on the other hand, is a unilateral transaction. No one 
acts upon it until it is passed upon by a court.*® It is submitted, 





said: “‘ In strictness undue influence and fraud are distinguishable. In one case the 
mind of the testator is so overmastered that another will is substituted for his own. 
In the other he is in a sense a free agent but is deceived into acting upon false 
data. ... But more often than otherwise it is a mere question of terms. Some- 
thing sinister is involved which perverts the testator’s will by overcoming his power 
truly to express his desires.” 

84 11 P. D. 81, 83 (1885). 

85 L. R.1 P.& D. 481, 482 (1868). 

86 To the same effect are Roop, Wits §175, and GARDNER, WILtIs (2d ed. 
1916) § 60. See, however, 1 Pace, Wixts § 196. 

In wills, as in contracts and deeds (3 WitListon, ConTRACTs § 1605), the impor- 
tunity need not be such as would coerce a brave man. The test is subjective rather 
than objective. 1 Pace, Witts § 189. Wills are so often made when the testator’s 
mind and body are weak that this standard is one almost of necessity. 

87 3 WizListon, ConTRACTs §§ 1603, 1622-23. 

88 7 Wiitiston, Contracts § 251. See Gifford, supra note 109, at 876, 877, 
where the difference in this respect between a deed and a will is more fully 
developed. 

89 A gift inter vivos by an insane donor, or a transfer without consideration se- 
cured by duress, though in a sense unilateral acts, are held not void but voidable. Is 
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therefore, that even in the absence of a statutory provision re- 
quiring a testator to be capable, those cases which hold that the 
burden of establishing the sanity of a testator is on the pro- 
pounder ®” are correct, and that a will of an insane person is no 
will at all. By the same token a will made by one who is impor- 
tuned or under duress is void, not voidable. This view is by no 
means clearly sustained by the cases which deal with the burden of 
establishing the issue of undue influence, for the authorities are 
divided upon whether the duty of supporting that issue by a fair 
preponderance of the evidence is upon the propounder or con- 
testant.°* We agree with Professor Gifford that this burden 
should, irrespective of any statutory provision, be upon the pro- 
pounder, though we are not disposed to go along with him in his 
assimilation in this respect of fraud to undue influence. The bur- 
den of showing fraud (whether going to the inducement or to the 
factum) is properly upon the contestant.*” 

In the ordinary case of a will, or part thereof, induced by undue 
influence, the probate court can achieve justice by refusing to pro- 
bate the will, or the portion of it that is tainted.°* But suppose 
that the testator who desires to make his will in favor of A is pre- 
vented from so doing by the undue influence of B, who succeeds in 
having his name inserted in the will in the place of A’s. No cases 
have been found presenting this state of facts, nor do the dicta 
in Allen v. M’Pherson®* and Broderick’s Will®’ go beyond the 
wrongful conduct in Allen v. M’Pherson, which was fraud.*° It 





not this treatment justified by the consideration that they are at once thrown upon 
the community without prior sanction by a court? 

90 y Pace, Writs § 685; 5 WicmorE, EvipENCE § 2500; (1923) 12 GEORGETOWN 
L. J. 114. 

®1 Authorities are collected in 5 Wicmore, EvipENcE § 2502; 1 PAGE, WILLS 
§ 75; Gifford, supra note 19, at 878-80; Gray, supra note 50, at 220-21. 

92 On questions of burden of proof, it is difficult to find cases on fraud which 
do not also involve undue influence. For this reason it is natural to find both 
treated alike-in the decisions. Baldwin v. Parker, 99 Mass. 79 (1868); Davis v. 
Davis, 123 Mass. 590 (1878); Gifford, supra note 19, at 877-79; 1 Pace, WILLS 
§ 771. 93 Roop, Wits § 184. 

94 Supra note 13, at 226, 237. 

5 Supra note 35, at 510. 

96 The equity of the bill relied on by the petitioner in Allen v. M’Pherson was 
fraud, despite some allegations of weakness of mind on the part of the testator. 
The dictum in Broderick’s Will purports to follow the dictum in the case in the 
House of Lords. 
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is submitted that these dicta cannot extend to a situation where 
the will is not voidable but void. There is no ground for the ad- 
mission of the will to probate in a case where the will is a nullity. 
The only resource of the defrauded legatee should be to secure the 
failure of the will or bequest in the probate court, and then to 
induce the chancellor to impose a constructive trust upon the in- 
nocent heir, next of kin, or residuary beneficiary.” 


MISTAKE 


In General. 


There is no equity jurisdiction to reform a will for mistake. 
Mr. Roland Gray has pointed out that this distinction between 
deeds and wills is probably due to two causes: first, the additional 
requirement of the Statute of Frauds as to wills that witnesses are 
necessary; second, the universal voluntary character of the devise 
and legacy.** Unilateral transactions inter vivos may be reformed 
for mistake, though formerly this was considered doubtful. But 
in the case of a will the person executing the instrument is always 
dead, and most cases of mistake are unlike fraud and undue in- 


fluence in that the evidence lies entirely in the mind of the de- 
ceased. The same policy of the Wills Acts has prevented a re- 
sort to the chancellor for the imposition of a constructive trust 
upon the person benefited by the testator’s mistake.°® No such 





97 Cf. Dixon v. Olmius, supra note 24. 

98 Gray, supra note 50, at 212-14. There is no question upon the difficult topic 
of mistake in wills that has not been dealt with by Mr. Gray in this searching and 
scholarly article. That the present writer differs from him upon the degree of 
danger to be attributed to the practice of English probate courts, in striking words 
out of a will for mistake, may perhaps appear hardly an excuse for another treat- 
ment of the subject. It seemed desirable, however, to supplement what had al- 
ready been said in an earlier article. Warren, Dependent Relative Revocation 
(1920) 33 Harv. L. Rev. 337. 

99 See Gray, supra note 50, at 214. This policy of the Wills Acts is shown by 
another comparison. Where A has gratuitously conveyed personal property to B, 
intending B to hold it upon trust, but not communicating that intention until after 
the gift, B, because of unjust enrichment, is not allowed to retain the property. 
Ames, CasEs on Trusts (2d ed. 1893) 190. On the other hand, if there is an out- 
right devise to B, with similar intent of A, and lack of knowledge of B, B may keep 
the res. Semple v. Semple, 90 Fla. 7, 105 So. 134 (1925) ; Jackson v. Cleveland, 15 
Mich. 94 (1866). See Scott, supra note 27, at 678. 

Why is it that one reaches different results under the Wills Acts when one con- 
siders it from the point of view of fraud, or undue influence, on the one hand, or 
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100 


question as that presented by the dictum in Allen v. M’Pherson, 
already referred to, can arise here.*®* 

Three propositions may be accepted as law. First: The probate 
court cannot add to the will words omitted by mistake.’ The re- 
quirement of witnesses in the statute pertaining to wills is too 
strong. Second: If the testator knows and approves the words of 
his will, the circumstance that he completely failed to understand 
its legal effect is of no consequence.*”* Third: The will signed and 
attested may be the will of the testator, although a provision for 
some one may have been omitted through error.*** 

A fourth proposition may be confidently stated as law, but ap- 
proved only in part. Mistake in the inducement, where the ground 
upon which the testator proceeds does not appear in the will, is 
no cause for avoidance. It is, for instance, no reason to deprive 
a legatee of his legacy that the testator made him an object of 
bounty in the erroneous belief that he was poor.*®”’ If, however, 
this mistaken belief is induced by the honest misrepresentation of 
another, although the law is equally in favor of the bequest, the 
problem partakes more of the nature of fraud in wills than mis- 
take in wills.*°° Like fraud it is a bilateral transaction. Unlike 
unaided mistake, the situation caused by it is not one where the 
sole party to it is always dead at the time of proof. 





the various forms of breach of faith, or mistake, on the other? Is there any other 
broad analysis of this problem than to say that it depends upon questions of degree 
influenced in part by history and in part by the dangers which the statutes were 
designed to avert? 

100 Supra note 13. 

101 Gray suggests the possibility of an analogy, but, as he states, there is no 
authority for it. Gray, supra note 50, at 214. But cf. Reed v. Hollister, 44 Cal. 
App. 533, 186 Pac. 819 (1919) semble. 

102 Gray, supra note 50, at 215. The same rule applies where the omission is 
caused by fraud or undue influence. 

103 Brown v. Selwin, Cas. t. T. 240 (1734) ; Comstock v. Hadlyme, 8 Conn. 254 
(1830) ; Elam v. Phariss, 289 Mo. 209, 232 S. W. 693 (1921); Roop, Writs § 16s. 

104 Mitchell v. Gard, 3 Swa. & Tr. 75 (1862) ; In re Gluckman’s Will, 87 N. J. 
Eq. 638, ror Atl. 295 (1917). SuGpeNn, LAw oF PRoPERTY 207, commenting upon 
the dictum of Sir John Leach, V. C., in Newburgh v. Newburgh, 5 Mad. 364 
(1820), is contra. 

105 Roop, Witts §165. But see Jn re Kempthorne’s Estate, 188 Iowa 70, 175 
N. W. 857 (1920). Compare the provision of the Georgia Code. Jones v. Haber- 
sham, 63 Ga. 146 (1879) ; Dibble v. Currier, 142 Ga. 855, 83 S. E. 949 (1914). 

106 Professor Page seems to have been the first to point this out. 1 Pace, WitLs 
§ 180. 





FRAUD, UNDUE INFLUENCE, AND MISTAKE IN WILLS 331 


A more puzzling problem arises where the ground upon which 
the testator proceeds appears in the will. While this situation 
has been litigated with some frequency in cases of dependent rela- 
tive revocation,’®”’ its development in the case of a will alone is 
rarely found. In Gifford v. Dyer,’ the testatrix left nothing to 
her son, Robin, who had not been heard from for many years. 
At the time of making the will she told the scrivener that she 
thought him dead, but there was evidence that if he had been alive 
her will would have been the same. Robin, it seems from the re- 
port, was alive. The court held that the will should be probated 
because she labored under no mistake. It further said by way 
of dictum: 


“ But if this were not apparent and she had made the will under a mis- 
take as to the supposed death of her son, this could not be shown dehors 
the will. The mistake must appear on the face of the will, and it must 
also appear what would have been the will of the testator but for the mis- 
take. Thus, where the testator revokes a legacy, upon the mistaken sup- 
position that the legatee is dead, and this appears on the face of the in- 
strument of revocation, such revocation was held void. Campbell v. 
Poenth) °°. 7 


A will typical of what the court had in mind is this: “ Since my 
dear son is dead, I leave all my property to the X Charity.” If 
the son is alive, shall the will be probated? The Rhode Island 
court would probably answer, no. 

In Jackson v. Payne," the residuary clause read, “It shall be 
equally divided between my son Remus, and my daughters Eliza 
Estill, Anna Jackson, and Lydia Taylor, subject to the limitations, 
conditions, and trusts hereinafter provided.” Another part of the 
will read, “ I have made advances to those four children, which 
advances I deem about equal.” The court refused to allow the 





107 See Warren, supra note 98, at 348-57. 

108 2 R. I. 99 (1852). 

109 The dictum was approved by a dictum in Tousey’s Will, 34 Misc. 363, 69 
N. Y. Supp. 846 (1901). In Campbell v. French, 3 Ves. 321 (1797), the testa- 
tor, having by will left legacies to great-nephews and nieces, made a codicil which 
read, after referring to these beneficiaries, “I hereby revoke such legacies and be- 
quests; they being all dead.” The legatees were not dead. The Lord Chancellor 
declared the legacies noi revoked, the cause being false. 

110 7 Metc. 567 (Ky. 1859). 
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admission of evidence, which was offered to readjust the portions 
given by the residuary bequest, that the advances were in fact 
not equal.’”* 

In Riley v. Casey,” the testatrix left her real property to all 
her children, except Franklin and Alice, giving as her reason for 
excluding them that they had received benefits from a conveyance 
of their grandmother many years before. Alice contested the will 
and introduced evidence that the conveyance to her was for full 
consideration. The supreme court affirmed an instruction of the 
lower court that, if the testatrix was sane, it was not enough to 
prove that she was mistaken in her belief as to these facts. 

In Penick v. Walker,** Bishop Penick, who died a widower, 
provided by will for his only daughter thus: “ I order that the sum 
of ten thousand dollars be set apart for my daughter. ... This 
sum can be made up of money from my insurance policies.” He 
left other legacies to relatives. At the time of the will he had two 
insurance policies amounting together to $10,000 to which his 
daughter was solely entitled and over which he had no control. 
The daughter claimed that she was entitled to $10,000 as a 
trust fund out of the estate, and to the insurance policies as 
well. The circuit court granted the prayer of her bill. The 
Supreme Court of Appeals reversed this decree and declared that 
the whole gift to the daughter failed because it was clear that the 
Bishop did not intend her to have both the trust fund and the 
insurance. It is not plain from the report whether the opinion 
dealt with the question as one of construction or as.one involving 
the validity of the clause. It would seem from the result, how- 
ever, that the court purported to act as a probate court in refusing 
to probate the trust clause. 

Authority, then, is inconclusive as to the jurisdiction of the pro- 
bate court where the ground upon which the testator proceeds ap- 
pears on the face of the will.1‘* There is, however, ample au- 
thority in cases usually classified under the title of dependent 





111 McAlister v. Butterfield, 31 Ind. 25 (1869) accord. 

112 185 Iowa 461, 170 N. W. 742 (1919). See Boell v. Schwartz, 4 Bradf. 12 
(N. Y. 1856). 

118 725 Va. 274, 276, 99 S. E. 559 (1919). 

114 No case has been found where the reason for the bounty of the testator, ap- 
pearing on the will, has been induced by fraud. Of course here the probate court 
would have jurisdiction to set the will aside. 
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relative revocation for setting aside an instrument of revocation 
where the ground upon which the testator proceeds appears in the 
second document. While the writer believes that it is wiser even 
here to deny jurisdiction to declare the will or clause invalid,*’’ it 
must be admitted that the dangers of relief are in this case greatly 
reduced. 


Striking Words Out of a Will for Mistake. 


It may be shown that the testator did not mean the document 
that he signed to be his will, as where a will is executed to induce 
another person to think a will has been made,”** or to show in how 
short a form a will may be.’** And by the same token parol evi- 
dence may be introduced to show that the testator signed as his 
own by mistake the draft of another’s will.* To this extent the 
subjective element of such a unilateral transaction as a will may 
be regarded. But, while thus far the first rule in Guardhouse v. 
Blackburn *** may be taken literally, and the reckless adoption of 
a paper as a will discountenanced, it is a very different undertak- 
ing to strike a portion out of a will for mistake. As Mr. Gray 
points out: “ The statute requiring certain formalities for wills 
does not prevent the courts from declaring particular words in a 
formally executed instrument not to be a part of a testator’s will, 
but only from declaring any words not contained in such an in- 
strument to be a part of his will.” **° 

It must be conceded that from the point of view of the words of 
the Wills Acts there is a vast difference between probating what 
is not witnessed and not probating what is witnessed. But the 
same policy which prevents the reformation of a will, or the im- 
position of a constructive trust upon legatees and devisees, for 
mere mistake, precludes the probate judge from striking out words 





115 See (1926) 21 Int. L. REv. 431, n. 3. 

116 Fleming v. Morrison, 187 Mass. 120, 72 N. E. 499 (1904); Lister v. Smith, 
3 Swa. & Tr. 282 (1863). But see Jn re Kennedy’s Estate, 159 Mich. 548, 124 N. W. 
516 (1910). 

117 Nicholas v. Nicholas, 2 Phill. 180 (1814). 

118 Supra note 74. 

119 Supra note 72. The rule is quoted supra p. 324. 

120 Gray, supra note 50, at 223. “... the execution of what was shewn to be 
the true will, and something more, may be treated as the execution of the true will 
alone.” Blackburn, L. J., in Rhodes v. Rhodes, 7 App. Cas. 192, 198 (1882). 
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inserted by error even in those instances where the excision does 
not affect the meaning of the remaining words. The one who exe- 
cuted the document is dead, and the transaction itself is unilateral. 
True it is that the intent of the deceased is generally a subject of 
inquiry upon questions of interpretation; but the process here 
suggested is more far reaching —actually to vary words, not 
to explain them. It is also true that the court indulges in this 
varying process where a portion of a will is induced by fraud or 
undue influence. But a man can guard against mistake, while it 
is much more difficult to protect oneself against deception or force. 
Fraud and influence require two parties to their perpetration, a 
villain and a victim, and the villain frequently remains alive, sub- 
ject to examination and cross examination. We are disposed, 
therefore, to dissent from Mr. Gray’s conclusion when he says, 
“ The objection to the admission of evidence of such a mistake 
is one of policy, grounded on the danger of abuse. Undoubtedly, 
there is a presumption in favor of the document as it stood when 
executed. The requirements of policy seem to be satisfied by 
treating it as a primd facie presumption.” *”* 

The English authorities, however, do allow to some extent the 
omission in probate of words inserted by mistake.’ In 1587, 
Chief Justice Anderson held, 


“ That if one deviseth Lands to the heirs of J. S. and the Clerk writes 
it to 7. S. and his heirs, that the same may be holpen by averrment, be- 
cause the intent of the Devisor is written, and more; And it shall be 
naught for that which is against his intent, and against his will, and 
good for the residue. But if a Devise be to J. S. and his heirs, and it is 
written but to the heirs of J. S. there an averrment shall not make it 
good to J. S. because it is not in writing, which the Statute requires: 





121 Gray, supra note 50, at 223. Mr. Gray would not, however, allow the court 
to omit words from probate where an attorney, understanding the testator’s instruc- 
tions, nevertheless fails, through error, to carry them out. Ibid. at 225. If, how- 
ever, the attorney “ misunderstands the instructions, or is in error as to the facts 
which he assumes,” a case for omission results. Ibid. at 225-27. It is to be ques- 
tioned, however, whether any such distinction can be drawn. An attorney who acts 
on a reasonable misinterpretation of instructions may be said to be acting within 
his agency. 

122 Tt cannot be said that the rule has worked unjustly in the seventy years of 
its existence. It may plausibly be argued, then, that this proves the jurisdiction not 
to be a “dangerous” one. The situation in this country, however, where a number 
of probate judges have little or no control over juries, is very different. 
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and so an averrment to take away surplusage is good, but not to encrease 
that which is defective in the Will of the Testator.” 1*° 


Yet, in Downhall v. Catesby,** where the clerk wrote a fee 
instead of a life estate, the majority of the court held the whole 
will bad, against the opinion of one of the judges that it was 
good for the estate for life. In Hippesley v. Homer,'** the court 
of equity decreed a portion of a codicil void as introduced by mis- 
take without the approval of the testator. In Newburgh v. New- 
burgh,’*® the Vice Chancellor, Sir John Leach, said by way of 
dictum that he would be willing to direct an issue whether a 
certain passage had been introduced by mistake into the will of 
Lord Newburgh.*** Yet in the following year he said, 


“that a Devisee was a volunteer for whom a Court of Equity would 
not interfere. That at Law, Evidence was not admissible that the Devisor 
did not mean that which he had expressed, and the Rule must be the 
same in Equity. But Evidence was admissible, to show that a particular 
expression was not his Will, as in the obvious case of interpolation after 
the execution of the Instrument.” +°° 


in Stanley v. Stanley,'*® the testatrix owned lands in the coun- 
ties of Hants and Wilts. She intended to devise all her lands. 
Through an error of the solicitor, her will, which she did not look 
over, read, “ all my manors, farms, lands, tenements and heredita- 
ments in the county of Hants.” Upon a bill in equity praying 
for a construction of the will, and that an issue might be directed 
whether the italicized words were part of the will, the Vice Chan- 
cellor said he had no hesitation in granting the issue. After dis- 
cussing the authorities he continued thus: “If property were de- 
vised to A. B. for life, an issue might be asked for the purpose of 
striking out the words ‘ for life,’ and converting the interest into 





123 Anon., Godb. 131 (1587). 

124 Moore 356 (1594). 

125 T. & R. 48 n. (1805). Sugden heard Lord Eldon say “ Hippesley v. Homer 
is not worth twopence.” SucpEen, Law or Property 197. See Gray, supra note 50, 
at 226 n. 126 5 Mad. 364 (1820). 

127 Tt was with respect to this suggestion that Sugden remarked, “ But this is 
a dangerous jurisdiction.” SucpEN, LAw oF PROPERTY 197. 

128 Powell v. Mouchett, 6 Mad. 216 (1821). It was suggested in this case that 
a clause of revocation had been inserted by mistake. 

129 2 J. & H. 491, 502 (July 26, 1862). 
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a fee simple. This would not be more absurd than striking out 
restrictive words for the purpose of enlarging the subject matter 
of a devise.” However, he finally concluded that upon a con- 
struction of the whole will the lands in both counties passed there- 
under. Three days later, in Goods of Duane,’* Sir Cresswell 
Cresswell, in the court of probate, struck out of a will, which the 
testator had not read over, a printed form of residuary clause in 
favor of the testator’s children. The blanks had been filled up by 
a clerk according to instructions, with a clause leaving all the 
personal estate to the testator’s wife, but the draftsman had care- 
lessly omitted to cross out the inconsistent clause in print. \ 
Since 1866, when Sir J. P. Wilde enunciated his fifth rule in 
Guardhouse v. Blackburn, the field of inquiry in the probate 
court with respect to mistake has been greatly limited. In 1874, 
in Goods of Oswald,'** a clause of revocation was struck by the 
court from a second will where the clause was inserted by mistake, 





180 2 Swa. & Tr. 590 (July 20, 1862). See the remarks in Middlehurst v. John- 
son, 30 L. J. P. 14 (1860), and in Cunliffe v. Cross, supra note 74, which are 
contra to Hastilow v. Stobie, supra note 74. Anti see Cleare v. Cleare, 1 P. & D. 
655, 657 (1869). 

181 Supra note 72. This rule is that, except for fraud, “the fact that the will 
has been duly read over to a capable testator on the occasion of its execution, or 
that its contents have been brought to his notice in any other way, should, when 
coupled with his execution thereof, be conclusive evidence that he approved as well 
as knew the contents thereof.” It has been applied in Atter v. Atkinson, L. R. 
1 P. & D. 665 (1869); Harter v. Harter, L. R. 3 P. & D. 11 (1873); Garnett- 
Botfield v. Garnett-Botfield, [1901] P. 335. Perhaps this conclusive rule has been 
modified. See Fulton v. Andrew, L. R. 7. H. L. 448, 469 (1875); Gregson v. 
Taylor, [1917] P. 256, 260-61, and cases there cited; Will of Cartledge, [1919] 
Vict. L. R. 182. 

In re Warrington, [1917] N. Z. L. R. 124 goes far. The will provided: “.. . 1 
bequeath all my real and personal estate whatsoever (not including [certain] trust 
funds) but mot including all other real and personal property over which I have 
any power of . . . appointment unto my trustees... .” It was proved that the 
italicized “ not ” had been inadvertently inserted and that its presence was not no- 
ticed when the will was read over to the testator. The court omitted it in probate 
on consent of all parties interested in its retention. We agree with Mr. Gray that, 
even if the will had not been read over, the word “ not” should have been left in 
the will. See Gray, supra note 50, at 231 n. See also Goods of Walkeley, 69 L. T. 
(x. s.) 419 (1893); Jane v. Jane, reported only in the London Times, March 30; 
1917; Gray, supra, at 224 n., commenting upon Goods of Gordon, [1892] P. 228, 
Goods of Snowden, 75 L. T. (N. s.) 279 (1896), and Goods of Reade, [1901] P. 75. 

132 L. R. 3 P. & D. 162 (1874). Accord: Goods of Moore, [1892] P. 378; 
Goods of Wray, 10 Ir. R. Eq. 266 (1876). Cf. Collins v. Elstone, [1893] P. r. 
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without instructions, and the will was not read over to the de- 
ceased. 
In the early part of 1882, Morrell v. Morrell ** in the probate 
court, and Rhodes v. Rhodes *** in the Privy Council, were pend- 
‘ing at the same time. In the former case the testator owned four 
hundred shares in a corporation. He meant to bequeath them all, 
but owing to a mistake of counsel the will read: “ In equal shares, 
the forty fully paid up or deferred shares, of the value of 1oof 
each, in John Morrell & Co., Limited.” The jury found that the 
will had not been read over to the testator. The court struck out 
the word “ forty.” The case in the Privy Council is interesting 
for the well known dictum by Lord Blackburn that: 


“When an instrument purporting to be the will of the deceased person 
has been executed by the deceased in the proper manner, but it is suf- 
ficiently proved that though he executed the instrument, yet that from 
fraud he executed that which was not his will there is no difficulty in 
pronouncing that the instrument is not his will. And it has been held 
that when it is sufficiently proved that the instrument comprised his 
will, but that from fraud, or perhaps from inadvertence, . . . the in- 
strument which he actually executed contained also something which 
was not his will, this latter part is to be rejected. And in such a case, 
if this latter part is so distinct and severable from the true part that the 
rejection pf it does not alter the construction of the true part, it has 
been held that, consistently with the Statute of Wills, the execution of 
what was shewn to be the true will, and something more, may be treated 
as the execution of the true will alone. A much more difficult question 
arises where the rejection of words alters the sense of those which re- 
main. For even though the Court is convinced that the words were 
improperly introduced, so that if the instrument was inter vivos they 
would reform the instrument and order one in different words to be 
executed, it cannot make the dead man execute a new instrument; and 
there seems much difficulty in treating the will after its sense is thus 
altered as valid within the oth section of the 7 Will. 4 & 1 Vict. c. 26, 
the signature at the end of the will required by that enactment having 
been attached to what bore quite a different meaning. . . .” 1% 





183 7 P. D. 68 (1882). The trial of this case took place on February 14. At 
Pp. 75 of the report it is stated that Sir James Hannen “ postponed judgment in the 
belief that the same questions were about to be decided in a case then standing for 
judgment in the Privy Council. This, however, turned out to be erroneous.” The 
opinion is dated March 14. 

184 » App. Cas. 192 (1882). 135 » App. Cas. at 198. 
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This dictum applies even more clearly in terms to fraud than to 
mistake. 

In Goods of Busheil,’** the testator meant to bequeath £5000 
to the Bristol Royal Infirmary, but, through error, the will, 
which was not read to him, contained the words “ British Royal 
Infirmary.” The judge said he would grant probate with the 
word “ Bristol ” inserted instead of “ British” on the production 
of an affidavit that there was no such institution as the “ British ” 
Royal Infirmary. The insertion of the word “ Bristol,” however, 
could not be supported, and the case on this point is overruled.**’ 

Goods of Boehm’*** involved a consideration of Lord Black- 
burn’s test. The testator intended to bequeath to Georgiana and 
Florence, two of his daughters,’** each £10,000. The will was not 
read over to him; and through an error of draftsmanship Flor- 
ence’s name did not appear at all, but Georgiana’s appeared in 
both legacies. There was a motion for grant of probate with Geor- 
giana’s name omitted in one of the legacies. It was argued in 
favor of the will that this omission would alter the sense of what 
remained according to the limit set by Lord Blackburn. Sir 


Francis Henry Jeune, however, granted the motion. He said: 


“|, . to strike out the word Georgiana and to leave a blank in its 
place does not leave the will what the testator intended it should be, and 
I am not aware that there is any exact authority for striking a word out 
of a will under these circumstances. . .. But I think that the applica- 
tion of the principle of striking out a word clearly inserted in mistake 
may be safely extended, if it be an extension, to a case where the effect 
of its rejection may be to render ambiguous, or even insensible, a clause 
of which it formed part. . .. It may be that in the present case the 
effect of striking out the name in question will be, on the construction 
of the will, as it will then read, to carry out the testator’s intentions com- 
pletely. It is not for me to decide that. But even if to strike out a 





136 73 P. D. 7 (1887). 

137 Goods of Schott, [1901] P. 190. The italicized words in the expression, “ to 
stand possessed of the nett revenue of the said proceeds,” were omitted. Cf. Munro 
v. Henderson, [1907] 1 Ir. R. 440. 

188 [1891] P. 247. The case is also reported in 60 L. J. P. 80, 64 L. T. (N. s.) 
806, and 39 W. R. 576. 

189 Tt does not appear from any of the reports how many daughters he had. 
But in 60 L. J. P. at 81, the phrase, “ two of his daughters, Georgiana and Florence,” 
is found. 
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name inserted in error and leave a blank have not the effect of giving 
full effect to the testator’s wishes, I do not see why we should not, so 
far as we can, though we may not completely, carry out his inten- 
tions.” *#° 


The exact form of these bequests does not appear from any re- 
port; nor are the provisions, if any, for other children than Geor- 
giana and Florence mentioned. If the will read “to Georgiana 
£10,000, . . . to Georgiana £10,000,” to strike out one of the 
“ Georgiana’s ” would make that legacy insensible, and that £10,- 
ooo would pass by an intestacy in which Florence presumably 
would share. On the other hand, if the will read “to my daughter 
Georgiana £10,000, .. . to my daughter Georgiana £10,000,” 
the omission of one “‘ Georgiana ” would result in a delicate ques- 
tion of construction. It is submitted that here, also, the mutilated 
legacy would fail for indefiniteness.*** 

In 1902 restrictive words and expressions inserted by mistake 
were omitted in probate in two cases where the wills were not read 
over.’*? In this country no case has been found where such words 
have been stricken out, although there are dicta in favor of such 
a practice.*** 

Joseph Warren. 
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140 [1891] P. at 250-51. 

141 Cantway v. Cantway, 315 Ill. 244, 251, 146 N. E. 148, 159 (1924). But cf. 
In re Jeffery, [1914] 1 Ch. 375. The discussion of questions of construction sug- 
gested by these cases is beyond the scope of this article. 

142 Brisco v. Hamilton, [1902] P. 234 (“ my undivided moiety in certain .. . 
lands ”) ; Vaughan v. Clerk, 87 L. T. (N. s.) 144 (1902) (“real property”). See 
also Tartakover v. Pipe, [1922] N. Z. L. R. 853 (“real property”). The italicized 
words were omitted in probate. 

143 Q’Connell v. Dow, 182 Mass. 541, 552, 554, 66 N. E. 788, 790 (1903) ; Sher- 
wood v. Sherwood, 45 Wis. 357, 362 (1878). In Burger v. Hill, 1 Bradf. 360 (N. Y. 
1850), a probate court limited the grant of probate so that words which were used 
under a mistake as to their scope would not take effect as to certain property. The 
decree was affirmed in Hill v. Burger, 10 How. Pr. 264 (N. Y. 1854), but Gray, 
supra note 93, at 217, says it was “unprecedented and unjustifiable.” Will of 
Nadle, 2 Hawaii 400 (1861), is based on this case. 

Many cases are collected and briefly stated in 5 WicmMoreE, EvIDENCE § 2421, n. 1. 
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THE TORT ASPECT OF ANTICIPATORY REPUDIATION 
OF CONTRACTS 


On April 1 A contracts with B to take him into his service be- 
ginning June 1 next. On May 1 A announces to B that he has 
changed his mind and will not take him. The facts may be varied 
without changing the fundamental problem by supposing the con- 
tract was for the supply of pulp for a paper manufacturer’s plant 
or hops for a wholesaler’s trading operations.? Has a wrong been 
done to B by A’s anticipatory repudiation? “ Yes,” unhesitat- 
ingly answers the everyday man of affairs. Is the wrong done by 
such anticipatory repudiation a breach of contract? “I don’t 
know. Ask a lawyer,” is the simple business answer.* 

Attempted cancellations of pending contracts, especially when 
the business prospects thereunder change for the worse, are con- 
stantly going on in the world of practical affairs, and controversies 


growing out of such attempted cancellations continually come to 
lawyers for adjustment and to courts for adjudication. As a mat- 
ter of common knowledge, there is constantly occurring what may 
be called the current grist of anticipatory repudiations attributa- 
ble to previous improvident contracting or to sudden changes in 
the business prospects of particular commodities contracted for.* 
There seems to be, further, a periodical increase and decrease in 





1 Such were, in outline, the facts of Hochster v. De La Tour, 2 E. & B. 678 
(1853), historically the leading case on anticipatory breach. 

2 These were briefly, the situations involved in Lagerloef Trading Co. v. Am. 
Paper Products Co., 291 Fed. 947 (C. C. A. 7th, 1923), and in Roehm v. Horst, 178 
U. S. 1 (1900). 

8 The present writer has several times tried this question on various small groups 
of men without specialized legal training. The result has invariably been the same. 

4 Thus before the writer as this article is being completed lie the last four 
monthly numbers of the Current Digest. They show digest paragraphs from cur- 
rent cases involving controversies over anticipatory breach in Manufacturer’s 
Furniture Co. v. Cantrell, 290 S. W. 353 (Ark. 1927) ; Casey v. Murphy, 253 Pac. 
1078 (Wash. 1927); Atlantic Bitulithic Co. v. Town of Edgewood, 137 S. E. 223 
(W. Va. 1927) ; Sarle v. School Dist. No. 27 of Pima County, 255 Pac. 994 (Ariz. 
1927); Mooney v. Newbern, 137 Atl. 567 (N. J. 1927). Involving the same prob- 
lem, though differently digested, is also Segall v. Finley, 245 N. Y. 61, 156 N. E. 


97 (1927). 
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the volume of such repudiations, due to the alternating periods of 
relative prosperity and depression, with their corresponding ex- 
pansion and contraction of credit observable in the successive 
phases of the business cycle.’ Finally, the sudden and radical 
changes in the business outlook during and after the world war 
period with its startling inflation, and as sudden deflation, of 
prices brought on a vast special crop, so to speak, of cancellations 
of business contracts * the natural harvest of which in legal con- 
troversies, has probably not even yet been completely reaped.’ 

Repudiation of business contracts thus stands as an ever pres- 
ent business problem growing out of improvident contracting, 
sudden market fluctuations, and the adverse phases of the busi- 
ness cycle. War time readjustment in recent years has rendered 
this problem still more acute. As the controversies growing out 
of the ever-present business problem of repudiation of contracts 
reach lawyers’ offices for adjustment and are brought to court for 
adjudication, it becomes important to ascertain with reasonable 
certainty what the law on the subject is. 





5 “Cancelations are concomitant with a certain phase of the business cycle.” 
Departmental Studies (1924) 2 Harv. Bus. REv. 238. 

6 While exact statistical data on the volume of such cancellations are not availa- 

“ble, their immensity readily appears from observation of what happened with par- 
ticular typical business concerns. The following are submitted as illustrative 
specimens: 

“ Shoe retailers then [1920] began to cancel their orders for the coming season. 
It appeared that 90% of the spring’s advance orders would be canceled. Shoes 
already received were being returned by some dealers as well.” The Case of the 
Randolph Shoe and Leather Co. (1924) 2 Harv. Bus. REv. 367, 368. 

“ After the sudden decline in raw and refined sugar prices, during the latter part 
of the summer of 1920, attempts were made by its customers to cancel or repudiate 
their contracts. The American Sugar Refining Company had previously purchased 
a supply of raw sugar to fulfil the contracts entered into with its customers... . 
The total amount of contract sales repudiated involved over $30,000,000, which 
was only 15% of the total contracts outstanding. In order to enforce all disputed 
contracts about 750 suits were instituted... .. Cancellations came in in 1920 in 
all trades, as a result of the sharp break in commodity prices.’ The Case of the 
American Sugar Refining Co. (1924) 2 Harv. Bus. Rev. 496, 498, 500. 

7 Comparison of the volume of litigation by decades, as shown through the 
American Digest classification is in this connection very suggestive. The period 
covered by the first Decennial Digest, 1896-1906, shows thirty-six cases thus classi- 
fied. The next decade, 1906-1916, covered by the Second Decennial Digest shows 
thirty-three cases thus classified. The last decade, 1916-1926, covered by the Key 
number volumes 1A to 24A shows seventy-two cases thus classified. So far, taking 
the litigation by decades, the reported cases indicate a volume increasing in 
geometric progression. 
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Unfortunately, the law on repudiation of contracts is in many 
vital aspects in great confusion. True, it has now become well 
settled that anticipatory repudiation by one party to the contract 
excuses further performance by the other,® that the other can if 
he so desires rescind ® the contract and recover back any consid- 
eration already paid,*® and that, except in Massachusetts, the ag- 
grieved promisee has a cause of action at once upon anticipatory 
repudiation of a bilateral contract without waiting for the time set 
for performance.** Beyond these bare fundamentals, however, 
the authorities are very confused as to the application of the law 
to facts of anticipatory repudiation. There is confusion, for in- 





8 Ripley v. McClure, L. R. 4 Ex. 345 (1849); Weed v. Lyons Petroleum Co., 
204 Fed. 725 (D. Del. 1923), aff'd, 300 Fed. 1005 (C. C. A. 3d, 1924) ; Crandall- 
Pettee Co. v. Jebeles & Colias Conf. Co., 195 Ala. 152, 69 So. 964 (1915) ; Welch v. 
Northern Assur. Co., 223 Ill. App. 77 (1921) ; Krebs Hop Co. v. Livesley, 55 Ore. 
227, 104 Pac. 3 (1909); Russell-Miller Milling Co. v. McLean, 48 S. D. 198, 203 
N. W. 498 (1925); Curtis v. Parks, 57 Wash. 223, 106 Pac. 740 (1910). 

® Monte Vista Farmers’ Co-op Produce Co. v. Bemis Bros. Bag Co., 294 Fed. 8 
(C. C. A. 8th, 1923); Finlay & Co. v. Switsky, 98 Conn. 666, 120 Atl. 561 (1923); 
Ballou v. Billings, 136 Mass. 307 (1884) ; King v. Faist, 161 Mass. 449, 37 N. E. 
456 (1894); Smith v. Humphreys, 266 S. W. 487 (Mo. App. 1924); Kamps & 
Sacksteder Drug Co. v. United Drug Co., 164 Wis. 412, 160 N. W. 271 (1916). 
Anticipatory breach cases, of course, also announce this position. See for instance 
Hochster v. De La Tour, supra note 1; Johnstone v. Milling, 16 Q. B. D. 460 
(1886). So does the elaborate argument against the doctrine of anticipatory breach 
contained in the now overruled case of Stanford v. McGill, 6 N. D. 536, 72 N. W. 
938 (1897). 

10 The authorities are not numerous but seem decisive that anticipatory repudia- 
tion as well as material breach at the time set for performance gives the aggrieved 
party the right to demand restitution. Drake v. Goree, 22 Ala. 409 (1853) ; Smith 
v. Jaccard, 20 Cal. App. 280, 128 Pac. 1023 (1912); Ryan v. Dayton, 25 Conn. 
188 (1856) ; Elder v. Chapman, 176 Ill. 142, 52 N. E. 10 (1898) ; Ballou v. Billings, 
supra note 9; See v. Nesson, 249 Mass. 306, 144 N. E. 238 (1924). 

For a general discussion of the problems involved in rescission and restitution 
see 3 Wittiston, Conrracts (1920) §§1455 et seg.; Woopwarp, Law oF Quasi 
Contracts (1913) §§ 260-69. 

11 A host of cases supporting this proposition are available. For elaborate lists 
of cases see, e.g., (1918) 13 C. J. 651-53; (1914) 6 R. C. L. 1023-27; 3 Wu- 
LisTON, ConTRACTS § 1314. Some of the leading cases are: Hochster v. De La 
Tour, supra note 1; Frost v. Knight, L. R. 7 Ex. 111 (1872) ; Johnstone v. Milling 
supra note 9; Roehm v. Horst, 178 U. S. 1 (1900); Central Trust Co. v. Chicago 
Auditorium Ass’n, 240 U. S. 581 (1916); O’Neill v. Supreme Council American 
Legion of Honor, 70 N. J. L. 410, 57 Atl. 463 (1904) ; Webster v. Casein Co., 206 
N. Y. 506, 100 N. E. 488 (1912) ; Hart-Parr Co. v. Finley, 31 N. D. 130, 153 N. W. 
137 (1915). Contra: Daniels v. Newton, 114 Mass. 530 (1874) ; Porter v. Supreme 
Council American Legion of Honor, 183 Mass. 326, 67 N. E. 238 (1903). 
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stance, as to the necessity of the aggrieved party’s treating the re- 
pudiation as a breach. There is confusion as to what contracts 
fall within the application of the doctrine of anticipatory breach. 
There is confusion as to what is the effect of withdrawal of the 
repudiation. There is confusion as to the measure of damages. 
There is confusion as to what constitutes such repudiation as to 
fall within the doctrine. There is confusion as to the application 
of the Statute of Limitations. Numerous books and articles re- 
flecting the divergent viewpoints and conflicting opinions of the 
courts have shown similar inability among legal writers to find 
any satisfactory common basis for agreement.” 

This extreme divergence of opinions over details in the applica- 
tion of the law to facts of anticipatory repudiation of contracts 
challenges rational explanation. To the present writer, this legal 
confusion seems to be atributable largely to blind or groping un- 
certainty regarding the underlying vital fundamentals. Where 
most of the detailed discussion has sought to deal with the prob- 
lem from the standpoint of pvrely contractual rules, the funda- 
mental fact has been overlooked that anticipatory repudiation as 
a wrongful act impairing the value of the contractual relation 
pending performance is substantially analogous to tortious acts 
wrongfully interfering with advantageous relations and in more 
recent times held actionable as torts. In other words, anticipa- 
tory repudiation as a cause of action lies at the borderline between 
contract and tort. Analysis of its problems requires examination 
of its tort aspect as well as its contract aspect. Viewed in its tort 
aspect, most of the anomalies and inconsistencies ordinarily 
thought to be associated with it readily disappear. It is in its 
tort aspect, therefore, that the subject of anticipatory repudiation 
of contracts ought to be regarded in dealing with its numerous 
unsettled applications. 

Law is a unit. Its general topics of contracts, torts, property, 
or equity are mere groupings of legal doctrines for the sake of con- 
venience. All are parts of the same law and do not exist inde- 





12 See 3 Wirtiston, Contracts §§ 1288-1337; Ballantine, Anticipatory Breach 
and the Enforcement of Contractual Duties (1924) 22 Micu. L. Rev. 329; Limburg, 
Anticipatory Repudiation of Contracts (1925) 10 Corn. L. Q. 135; Beale, Damages 
upon Repudiation of a Contract (1908) 17 YALE L. J. 443; Vold, Withdrawal of 
Repudiation After Anticipatory Breach of Contract (1926) 5 Tex. L. Rev. 9; Vold, 
Repudiation of Contracts (1927) 5 Nes. L. BULL. 269. 
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pendently in separate water-tight compartments.** That the ac- 
tion for anticipatory repudiation has been procedurally developed 
as a contract action does not prevent its having in it some tort ele- 
ments which give it peculiar character and account for most of the 
so-called anomalies for which as a contract action it has been 
criticized.** Not the artistic correctness of the name it bears but 
the substantial usefulness of the relief it affords, is the reason and 
justification for allowing an immediate cause of action for antici- 
patory repudiation of contracts. It is, accordingly, the purpose of 
this paper to set forth a view of the tort aspect of anticipatory re- 
pudiation of contracts, to the end that the immediate cause of 
action therefor may be the more rationally supported, and to the 
end, especially, that a rational, consistent, and generally satisfac- 
tory basis for solution may be afforded for the numerous puzzling 
and unsettled questions that have embarrassed its application. 


PRELIMINARY SURVEY OF THE LEGAL PROBLEM 


Breach of a contractual promise at the time set for performance 
is by common consent recognized as breach of contract. From 
this clear case the legal question of what shall be recognized as a 
cause of action widens through failure to complete after partial 
performance and repudiation after part performance, to com- 
pletely anticipatory repudiation and completely anticipatory ina- 
bility to perform. Whether the cause of action is to be called 
by the name of breach of contract or by some other name is, as 
such, unimportant. 

Anticipatory repudiation of a contract obviously is not a pres- 
ent breach of the main promise to which attention was most 
sharply directed when the contract was made. The time for the 
performance of the main express promise in the contract has not 
yet come. Until that time arrives there can be no present breach 
of that promise. The duty to perform the main express promise 
is as yet unbroken. There may be, however, various subsidiary 
promises implied in fact accompanying the main express promise, 





13 Cf, the introduction by Dean Pound in Ames anp SmitH, Cases on Torts 
(Pound’s ed. 1917) iii. 

14 This point is conveniently illustrated in the leading case of Frost v. Knight, 
by comparing the opinions of the upper and lower courts, appearing respectively 
in L. R. 5 Ex. 322 (1870), and L. R. 7 Ex. 111 (1872). 
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the violation of which may constitute a present breach of promise. 
Thus if there actually be an express or implied-in-fact subsidiary 
promise not to repudiate pending performance of the main ex- 
press promise, anticipatory repudiation of the main express prom- 
ise is a present breach of the subsidiary promise. Such subsidiary 
promises as a matter of fact must be very rare, since the parties 
at the time of contracting are not thinking of repudiation but of 
performance. Similarly, if there actually be an express or im- 
plied-in-fact subsidiary promise to continue able meanwhile to 
perform, supervening inability is a present breach of that sub- 
sidiary promise. In such cases the contractual duty involved 
covers at least two distinct features, the duty to perform the main 
express promise at maturity, and the further duty to perform the 
express or implied-in-fact subsidiary promise meanwhile. 
Furthermore, quite independently of express or implied-in-fact 
subsidiary promises, the making of every contract brings about a 
contractual relation which as a present fact may often be very 
valuable to the promisee pending performance. Though no prom- 























































€ ise as such be made regarding this resulting contractual relation 
n pending performance, its actual existence as a present fact valua- 
a ble to the promisee often must properly entitle the promisee, on 
al ordinary principles of tort liability, to freedom from unjustified 
- interference therewith to his damage. 
a- The particular contract in question may, therefore, readily give 
od rise to three quite distinguishable types of duties. There is in the 
as first place the duty to perform the main express promise at matu- 
rity. There may be, in the second place, the duty to perform 
>S- express or implied-in-fact subsidiary promises meanwhile. There 
pst may be, in the third place, the duty (analogous to primary tort 
he obligations) not to interfere unjustifiably with the existing valua- 
10t ble contractual relation pending performance. It is this third 
ch type of duty, closely analogous to, if not identical with, ordinary 
ise principles of tort liability, which anticipatory repudiation most 
ary conspicuously violates. 
ise, For the sake of completeness regarding the perspective here 
“a suggested, it should be added that a possible fourth type of duty 
may be found incidental to the contract, at least in a few situa- 
ot tions, namely, a duty imposed by law to act affirmatively pending 
ively 





performance of the express promise. Such is the duty, if any, to 
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continue able to perform meanwhile in the absence of a subsidiary 
promise to that effect expressed or implied-in-fact. The scope of 
this fourth type of duty under a contract is difficult to ascertain 
and apply and cannot be here discussed; it is in many respects 
reminiscent of the elusive affirmative obligations in the law of torts 
which it greatly resembles. 


FoRMAL OBJECTIONS 


It seems desirable briefly to review certain confusing and ob- 
scuring formal arguments to clear the way for discussion of the 
real merits of anticipatory repudiation as a cause of action. 

The first formal objection is that the doctrine of anticipatory 
breach is intrinsically illogical.*° The logical objections are sel- 
dom made entirely clear,’* but often seem to involve either the 
charge of false assumptions,” or the charge of inconsistent reason- 
ing,’* or both. Briefly stated, the reasoning on which such objec- 
tions are based usually is that all breaches of contract are failures 
to perform promises at the times specified for performance (first 
assumption), and that anticipatory repudiation, coming before 
the time specified for performance (second assumption), cannot, 
therefore, be a breach of contract.*® 





15 Daniels v. Newton, supra note 11; Stanford v. McGill, supra note 9, over- 
ruled in Hart-Parr Co. v. Finley, supra note 11; 3 WuLLIston, CONTRACTS, 
especially §§ 1288, 1296, 1306, 1307, 1321. See further, (1904) 4 Cor. L. Rev. 64; 
(1906) 6 Cor. L. Rev. 589; (1907) 20 Harv. L. Rev. 233; (1921) 34 Harv. L. 
Rev. 554; ibid. 891, 894; (1925) 39 ibid. 268. 

16 Thus at one place in the opinion rendered in Stanford v. McGill, supra note 
9, at 543, 72 N. W. at 940, we read: “‘. . . the English doctrine, that a refusal to per- 
form a contract before the period of performance by either party has arrived con- 
stitutes a breach thereof, is violative of legal principles.” So, in Daniels v. Newton, 
supra note 11, at 539: “... the point to be reached must first be shown to be 
consistent with logical deductions from the strictly legal aspects of the case.” 
What those legal principles, those logical deductions, are, which are said to be vio- 
lated, is a matter which these cases leave in convenient obscurity. 

17 “ But that is a strange mode of reasoning which assumes a breach for the 
purpose of establishing a breach.” Stanford v. McGill, supra note 9, at 551, 72 
N. W. at 944. See also 3 Wiitiston, Contracts §§ 1288, 1296, 1307. It seems 
significant that this identical objection was at one time taken to prevent an action 
for breach of a contract to marry on repudiation before the date set for the mar- 
riage. See Frost v. Knight, in the lower court, L. R. 5 Ex. 322 (1870). 

18 Daniels v. Newton, supra note 11. 

19 The statement in the text is an attempt to state accurately in syllogistic form 
the substance of the argument from logic against the doctrine which appears in 
rather diffuse form in the authorities cited in note 15 supra. 
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Both assumptions beg the question. If an actual, subsidiary, 
promise implied in fact is made out not to impair the contractual 
relation pending performance of the main promise,” repudiation 
is a present breach of that subsidiary promise. Furthermore, 
though no subsidiary implied-in-fact promise not to repudiate can 
be made out, the law now in many settings does impose upon par- 
ties who make contractual promises a duty not to impair the re- 
sulting contractual relation pending performance.”* That part of 
the law is roughly analogous to the law of torts, and is readily jus- 
tified as one of the many applications of tort principles to rela- 
tions growing out of contract.*” That anticipatory repudiation, in 
the absence of a subsidiary promise implied in fact not to repudi- 
ate, cannot accurately be called a present breach of a promise does 
not prevent its being a present breach of a duty which is imposed 
upon parties standing in contractual relations. When so much is 
perceived the only application that remains for the syllogistic ar- 
gument is whether the action that is given should properly be 
called a contract rather than a tort action.”* 

Sometimes the purported logical argument itself contains the 
palpable non sequitur that if the doctrine is accepted for bilateral 
contracts it cannot logically be denied application to unilateral 
contracts.** With the incidents of the two types of contracts 
varying so vitally as they do in the matter of outstanding counter- 
performance imperilled by anticipatory repudiation, it seems very 
clear that no syllogistic argument proves that the two must logi- 





20 The possibility of there being such a subsidiary promise implied in fact is 
recognized already in the early leading case of Hochster v. De La Tour, supra 
note 1. That such a subsidiary promise may often be found in various situations 
has been frequently recognized. See authorities collected in 3 Wittiston, Con- 
TRACTS § 1318. As a matter of candor it must be admitted, however, that parties 
when contracting are ordinarily thinking of performance, not of breach, and that 
in truth and fact the parties themselves, therefore, usually make no such subsidiary 
promise not to repudiate. To insist on finding a subsidiary promise implied in fact 
in every case would therefore involve an implication “ of a somewhat strained char- 
acter” as Professor Williston says. 3 WitListon, Contracts § 1318. See also 
Pp. 352, infra. 

21 This, of course, is the result of the overwhelming weight of authority allow- 
ing a present cause of action for anticipatory repudiation referred to, supra note 11. 

22 See the text infra pp. 349-52, 363-76. See also note 29, infra. 

as See pp. 349-52, infra. 

24 This argument is pressed vigorously in Daniels v. Newton, supra note 11. 
To the same effect is 3 WmLLIston, ConTRACTs § 1328; ANson, Contracts (Corbin’s 
ed. 1919) § 385. So, too, is a recent Note (1925) 39 Harv. L. Rev. 268, 
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cally be treated alike.*” Whether the distinctions between them 
justify treating them differently is not a question of deductive 
logic of the syllogism; it is rather a question of inductive logic 
seeking the ends of practical convenience, on which, without logi- 
cal inconsistency, there may well be difference of opinion. The 
rigid distinction between unilateral and bilateral contracts is in 
this application too sweeping. The various conflicting interests 
involved must be separately examined and weighed, for each type 
of unilateral contract, on its own merits.” 





25 The answer to this argument given by the Supreme Court of the United 
States in Roehm v. Horst, 178 U.S. 1 (1900), is direct and specific, though too 
brief to explain its grounds in detail: “In the case of an ordinary money contract, 
such as a promissory note, or a bond, the consideration has passed; there are no 
mutual obligations; and cases of that sort do not fall within the reason of the 
rule.” 178 U.S. at 17. 

Put in the form of a balancing of interests, it is easy to see that the need for an 
immediate action is less acute in cases of unilateral contracts, where no counter- 
performance is imperiled, while such objections on the merits as there are to the 
action in general apply with equal force here as elsewhere. This aspect may be 
vividly illustrated by contrasting the two extremes, in this connection, of bilateral 
and unilateral contracts— the cases of contracts to marry where all admit that 
an action for repudiation lies at once, and negotiable instruments, where it is clearest 
on the authorities that no action lies for mere repudiation before maturity. In the 
marriage contract case, it is clear that no withdrawal of the repudiation is likely 
to restore the original engagement status. Corduan v. McCloud, 87 N. J. L. 143, 
93 Atl. 724 (1915). Loss of opportunities for forming other connections meanwhile 
is notorious. Frost v. Knight, L. R. 7 Ex. 111 (1872). Delaying the right to 
bring an action, too, subjects the aggrieved promisee to the danger of the repudia- 
tor’s absconding or concealing his assets, thereby making an action at the time for 
performance worthless. Holloway v. Griffith, 32 Iowa 409 (1871). On the other 
hand, with short time commercial paper, where no counterperformance is imperiled 
by the repudiation, it is far from clear that, as a question of degree, the need for an 
immediate action is so urgent. The settlement of any substantial controversy 
through litigation will usually take much longer than the outstanding period before 
maturity in any event. Is it, then, worth the price of encountering here the objec- 
tions urged to the action? The applications of this distinction need careful 
analysis in the light of the various conflicting interests involved. 

26 Life insurance contracts repudiated by the insurer before loss afford a vivid 
illustration. Such contracts are uniformly unilateral in character, since there is 
no obligation on the insured at any time to continue paying premiums. In certain 
cases, accordingly, it has been held that no cause of action for damages lies for the 
insurer’s repudiation of the policy until the death of the insured, the time the in- 
surer would have to perform. Langan v. Supreme Council American Legion of 
Honor, 174 N. Y. 266, 66 N. E. 932 (1903); Kelly v. Security Mut. Life Ins. Co., 
186 N. Y. 16, 78 N. E. 584 (1906). While such decisions are in fact open to the 
independent criticism that they overlook the present breach by the insurer of his 
implied promise to coéperate by receiving the tendered premiums (see 3 WILLISTON, 
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Another formal objection, half concealed in arguments against 
the logical soundness of the anticipatory breach doctrine, is that 
it does not conform to the procedural requirements for a contract 
action.”” Should anticipatory repudiation be sued for in a con- 
tract action or in a tort action? Is it a breach of contract or a 
tort? The tort analogy certainly is very close, if regard is had 
simply to matters of substance. A present relation, valuable to 
the plaintiff as a substantial intangible asset, is without justifica- 
tion impaired or destroyed, to the plaintiff's damage, by the de- 
fendant’s anticipatory repudiation:** In its generalized form this 
statement of the case in effect describes a tort pure and simple, 
the defendant’s wrongful act causing damage to the plaintiff. As 
a matter of present substance, therefore, independently of pro- 
cedural technicalities, the action for anticipatory repudiation might 
well be regarded as a tort action.” 





Contracts § 1330), it can hardly be admitted that the same result would be justi- 
fiable if the entire premium had been paid in advance. Such decisions impose 
extreme and intolerable hardship upon the insured and upon his beneficiaries which 
it seems impossible to justify on any socially advantageous basis. This feature was 
strongly but unavailingly emphasized by Bartlett, J., dissenting, in Kelly v. Security 
Mut. Life Ins. Co., supra, at 21, 78 N. E. at 588. Accordingly, those decisions are 
to be preferred that have allowed an immediate action under such circumstances, 
despite the contention that the doctrine of anticipatory breach should not apply 
to unilateral contracts. See O’Neill v. Supreme Council American Legion of Honor, 
supra note 11; Merrick v. N. W. Nat. Life Ins. Co., 124 Wis. 221, 102 N. W. 503 
(1905). 

27 See hints in Daniels v. Newton, supra note 11, and Stanford v. McGill, supra 
note 9. The argument is carefully elaborated in 3 Witiston, Contracts § 1306. 
This argument seems to be confessed and avoided in Equitable Trust Co. v. Wes- 
tern Pac. Ry., 244 Fed. 485 (S.D.N-Y. 1917), with the rather strained implication 
of a subsidiary implied promise not to repudiate to be found with every promise to 
perform. As to this suggestion see note 20, supra. 

28 See infra, notes 46, 47. 

29 This position was adopted by the lower court in Frost v. Knight, L. R. 5 
Ex. 322 (1870), holding that an action pleaded as for breach of promise of mar- 
riage would not lie on proof of facts of repudiation before the time for perform- 
ance, but intimating in a dictum that an action on the case as for tort would lie. 
Similarly in Holloway v. Griffith, supra note 25, recovery for anticipatory repudia- 
tion of a promise of marriage before the time for performance was sustained on the 
theory that it was a tort. 

“Where it is only necessary to refer to the contract to establish the relationship 
between the parties, and the claim goes on to aver a breach of duty arising out of 
that relationship, the action is one of tort.” Collins, M. R., in Sachs v. Henderson, 
[1902] 1 K. B. 612, 616. Cf. Steljes v. Ingram, 19 T. L. R. 534, 536 (1903), per 
Phillmore, J. See Rich v. N. Y. Cent., etc. R. R., 87 N. Y. 382 (1882); Masters 
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On the other hand, as the obligations of a contract are not co- 
extensive with the literal terms of the promise,*° it is accurate to 
say that we have become accustomed to suing in actions for breach 
of contract for failure to perform contractual duties.** As the 
promisee’s valuable contractual relation, which the promisor’s 
anticipatory repudiation impairs, arises by virtue of the contract 
it seems quite proper to regard such duty as there may be on the 
promisor to respect that relation pending performance as a duty 
growing out of contract, and to regard an action for violation of 
that contractual duty as a contract action.*? Anticipatory repudi- 
ation of contracts in its legal aspects, therefore, lies at the border 
line between tort and breach of contract.** What, then, is the ap- 
propriate form of action in which to seek redress for anticipatory 
repudiation which, Janus-faced, looks both like a tort and like a 
breach of contractual duty? 

Under modern codes of procedure, forms of action are abol- 
ished and the plaintiff merely states in his pleading the facts con- 
stituting his cause of action. The substantive question under 
modern codes is, therefore, not what the cause of action shall be 


called, tort or breach of contract, but whether the pleaded fact of 
anticipatory repudiation is properly held on the merits to give rise 
to a cause of action.** Even under the older forms of pleading 
the action on the case continued available in its general form, for 





v. Stratton, 7 Hill ror (N. Y. 1845) ; BoHLEN, CAsEs on Torts (2d ed. 1925) 332 n. 
Compare Taylor v. M. S. & L. Ry., [1895] 1 Q. B. 134, 136, with Fleming v. Man- 
chester, etc. Ry., 4 Q. B. D. 81 (1878). Cf. the syllabus in Payne v. Watters, 9 Ga. 
App. 265, 70 S. E. 1114 (1911). 

80 The same is true, for instance, of the implied warranty of quality in sales of 
goods. See Untrorm Sates Act §§ 15-16. 

81 Ballantine, supra note 12, at 330. 

82 It was so held on appeal in the early case of Frost v. Knight, L. R. 7 Ex. 
111 (1872), after the point had been held the other way in the court below. Sub- 
sequent cases have followed. See note 41 infra. 

33 Jt is little wonder that its formal discussion brings to mind the now obsolete 
learning on the application of the actions of trespass and case as technical forms 
of action for wrongs. Convenient references to the difficulties of that obsolete 
discussion may be found in Holmes v. Mather, L. R. 1o Ex. 261 (1875) ; Stanley v. 
Powell, [1891] 1 Q. B. 86; Brown v. Kendall, 6 Cush. 292 (Mass. 1850) ; PoLLock, 
Torts (12th ed. 1923) 538 et seq. 

84 See, for example, the cases of Stanford v. McGill, supra note 9, and Hart- 
Parr Co. v. Finley, supra note 11, the first denying the doctrine and the second 
overruling the first and affirming it. Both cases were pleaded under the same 
code of civil procedure. 
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cases of alleged wrongs difficult to classify. It was only necessary 
to allege the facts said to constitute the cause of action.*® If the 
technicalities of older forms of action were to be rigidly insisted 
on, the proper form of action in which to plead a case of anticipa- 
tory repudiation would be an action on the case.” 

When the anticipatory breach doctrine came into the law, fol- 
lowing the case of Hochster v. De La Tour," procedural technical- 
ities had begun to relax. The pleading in that case is without a 
label, but conforms to the requirements for pleading in an action 
on the case. Several other cases involving somewhat similar facts 
came up shortly after, pleaded as contract actions.** Soon came 
the leading case of Frost v. Knight, pleaded as a contract action 
for breach of promise of marriage. The lower court held against 
the plaintiff on proof merely of anticipatory repudiation, but 
intimated that she might have pleaded her cause properly in 
tort, as an action on the case.*® On appeal the appellate court 
announced that as the whole matter arose out of contract, it was 
the simpler course not to throw out the plaintiff’s case for an 
alleged mere defect of form, but to hold the action maintainable 
as for breach of contract.*° The course of precedents ** has 





35 See PoLtock, loc. cit. supra note 33; Ames, The History of Assumpsit (1888) 
2 Harv. L. Rev. 1, 53; Ames, Assumpsit for Use and Occupation (1889) 2 Harv. 
L. Rev. 377; STEPHEN, PLEADING (Williston’s ed. 1895) 17-18. 

86 Dicta to this effect may be found in Frost v. Knight, L. R. 5 Ex. 322 (1870) 
(lower court), and in Holloway v. Griffith, supra note 25. To be sure, a doubt is 
expressed on this head by the appellate court in Frost v. Knight, L. R. 7 Ex. 111 
(1872). This doubt, even admitting a remote historical basis for it, seems com- 
pletely answered in Ames, supra note 35, at 3. 

87 Supra note 1. 

88 Avery v. Bowden, 5 E. & B. 714 (1855); Reid v. Hoskins, 5 E. & B. 729 
(1855) ; Danube & Black Sea Ry. v. Zenos, 13 C. B. (N. S.) 825 (1863) ; Barwick 
v. Buba, 2 C. B. (N. S.) 563 (1857). In none of these cases is any argument 
directed merely to the form of action, nor is the form of action labeled in the 
published reports, but it is apparent from the statements in the opinions that the 
cases are discussed as contract actions. 

89 L. R. 5 Ex. 322 (1870). 

40 L. R. 7 Ex. 111 (1872). 

41 See, for instance, the leading cases of Johnstone v. Milling, supra note 9; 
Dingley v. Oler, 117 U. S. 490 (1886) ; Roehm v. Horst, 178 U. S. 1 (1900). 

Sir Frederick Pollock, in speaking of the development of the action on the case 
under the Statute of Westminster II, states: “ It was never admitted that the virtue 
of the statute had been exhausted, and it was probably rather timidity of pleaders 
than the unwillingness of the judges that prevented the development from being 
even greater than it was.” PotLock, loc. cit. supra note 33. It may well be guessed 
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since uniformly recognized the contractual action as appropriate. 
Even from the standpoint of technical common law pleading 
this result seems anomalous only if one makes the questionable 
assumption ** that as a matter of substantive law the breach 
must be a breach of promise at the time for performance, as dis- 
tinguished from a breach of duty arising out of the contractual 
relation pending performance. 

Nothing seems gained for purposes of pleading by importing 
into contracts as a matter of law a subsidiary implied promise ** 
not to repudiate, which is purely fictitious, and pleading an im- 
plied assumpsit on that fictitious promise. As in the analogous 
field of quasi contracts, the limits of this fictitious promise would 
still have to be ascertained independently by considering whether 
it is fair, or just, or expedient to allow a recovery.** The name of 
the action allowed for anticipatory repudiation as between torts 
and contracts does not govern its merits but is a matter of histori- 
cal accident or procedural convenience. It is like the question of 
whether the newly developed airplane is to be called a vehicle or 
a vessel. In the one case as in the other the name may not be al- 


together appropriate, but the reality dealt with is judged on how 
it serves ends deemed to be useful.*° 


ADVANTAGEOUS RELATIONS AS BUSINESS FACTS 


Even casual attention to the surrounding facts out of which 
arises the question of anticipatory repudiation as a cause of action, 
reveals that, as an original question on the merits, it is a question 





that the same cause has perpetuated the pleading of anticipatory repudiation as a 
contract action, once that had been judicially approved as proper. So far as the 
present writer is aware no cases have ever decided that it is improper to plead the 
case for anticipatory repudiation as a tort. 

42 See the discussion supra pp. 346-47. 

43 See note 20 supra. 

44 A good case to illustrate this point in quasi contracts is Haebler v. Myers, 
132 N. Y. 363, 30 N. E. 963 (1892). 

45 In this connection the suggestion may be made that the formal objection 
to the doctrine of anticipatory breach may be put persuasively as a question on 
what is to be the application of statutes prescribing one thing for contract claims 
and another for tort claims. Such questions may arise on matters of bankruptcy, 
statute of limitations, survival of actions, place where the action accrues, damages, 
etc. This aspect of the formal objection seems easily answered. Substantial ques- 
tions on the merits are not settled by the arbitrary application of phrases. The pur- 


- 
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of whether or not legal recognition shall be extended for a certain 
type of advantageous relations, the existing contractual relation 
pending performance. The reality as a present fact of the prom- 
isee’s interest in the advantage of an established contractual re- 
lation pending performance is easily made out. It is common 
knowledge that the business value of a going concern far exceeds 
the value of the plant and stock in trade as articles of merchan- 
dise. The difference lies in established business relations, among 
which current contracts pending performance form a large part. 
As a matter of course in the present business credit system prom- 
isees arrange their own commitments relying on the performance 
in good faith of pending contracts as the resource to meet their 
own obligations. The value of established contractual relations 
is often identifiable further in the very substantial form of busi- 
ness credits extended in anticipation of proceeds to be derived 
from the performance of such contracts. Established contractual 
relations may even serve as the practical security for bank loans 
on the personal credit of the borrower. Established contractual 
relations while unimpaired, thus, in fact, constitute a very im- 
portant item among the business assets available for productive 
purposes.*® 

The business value—the present advantage— from estab- 
lished contractual relations is quickly and seriously impaired or 
destroyed by the promisor’s anticipatory repudiation. A repudi- 
ated contract, no matter how binding in law, cannot effectively 
serve the promisee as the substantial foundation for business 
credit. No one in ordinary commercial business willingly ad- 
vances money or furnishes credit accommodation on the security 
of a lawsuit.** A repudiated contract, no matter how binding in 
law, ceases at once to be an effective business resource upon which 





pose of the statute, as to the particular matter involved, will be inquired into on 
the merits. Such is the constant practice for other applications of statutes where 
their range is disputed. 

46 See Frost v. Knight, L. R. 7 Ex. 111 (1872); Central Trust Co. v. Chicago 
Auditorium Ass’n, supra note 11; Equitable Trust Co. v. Western Pac. Ry., supra 
note 27, at 502; Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 229 (1916). See 
also Pounp, INTRODUCTION TO THE PHILOSOPHY OF Law (1922) 188, 237. 

47 “ Of all such advantage the repudiation of the contract by the other party, 
and the announcement that it never will be fulfilled, must of course deprive him.” 
Frost v. Knight, L. K. 7 Ex. 111, 121 (1872). See also note 6 supra. 
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the promisee can depend in arranging his own affairs. The re- 
pudiator at a stroke destroys the intangible asset quite as effectu- 
ally as the incendiary with his torch destroys tangible property. 
The existence as a present fact of the promisee’s interest in 
established contractual relations pending performance being once 
clearly recognized, it is easy to see that beneath the controversy 
which prevails over detailed matters is the half-concealed funda- 
mental question whether the plaintiff promisee’s interest in the 
advantage of an established contractual relation pending perform- 
ance shall be given legal recognition. Those who support the doc- 
trine of anticipatory breach on the merits assert the reality as a 
fact, and emphasize the importance as a business matter, of exist- 
ing interests in contractual relations pending performance.** 
Those who oppose the doctrine of anticipatory breach on the mer- 
its, minimize the reality of such relations pending performance, 
and regard stress upon their business importance as fanciful.*® 
The fundamental question of whether the promisee’s interest in 
the contractual relation pending performance shall be given legal 
recognition in substance depends for its answer, therefore, on 
whether the adjudicating tribunal considers that in the case pre- 
sented such contractual relations pending performance actually 
have sufficient importance. 


THE ARGUMENT FROM ANALOGY 


When the merits of anticipatory repudiation as a cause of ac- 
tion are examined independently, free from the preconception that 
it is necessary to find a breach of promise, or to satisfy the pro- 
cedural requirements of the action of special assumpsit, it is soon 
apparent that an immense array of legal analogies point in the 
same direction and sustain the sufficiency of the underlying rea- 





48 See supra note 46. 
49 The contrast readily appears in comparing the cases in note 46 supra with 
the following: “ The plaintiff’s rights are invaded by repudiation of the centract 
only when it produces the effect of non-performance.” Daniels v. Newton, supra 
note 11, at 539. “ But what interest has a vendor in a contract for the sale of prop- 
erty in the unchanged purpose of the vendee to carry out the agreement? The 
only matter which concerns him is the willingness of the vendee at the time specified 
in the contract to accept and pay for the property.” Stanford v. McGill, supra 
note 9, at 551, 72 N. W. at 944. The same view is taken in 3 Wittiston, Con- 


TRACTS § 1320. 
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sons which support the action. Instead of being anomalous, as 
has so frequently been charged, the action itself is one of the very 
numerous applications of the law affording recognition and pro- 
tection for intangible advantageous relations. Accordingly some 
general illustrations from various fields of law may be suggested to 
indicate a broad general recognition for intangible advantageous 
relations. Following these general illustrations the close similar- 
ity may appropriately be noted between anticipatory repudiation 
by the promisor as a cause of action, and a stranger’s inducing a 
breach or repudiation which is independently held actionable as 
a tort. 

It is now held to be an actionable tort to interfere without justi- 
fication in the established business relations of others.°° Such 
interference with another’s access to market for his goods or his 
labor is actionable.” Such interference with another’s employees 
is actionable.** Interference with the expectancy of succession to 
property under a will has been held actionable.** Some two gen- 
erations ago it was decided, and in most jurisdictions it is now 
settled by the great weight of authority, that a stranger’s inter- 
ference with contractual relations of parties by procuring a breach 
is actionable.” 





50 For recent authorities see the following: Hitchman Coal & Coke Co. v. 
Mitchell, 245 U. S. 229 (1916); Duplex Printing Press Co. v. Deering, 254 U.S. 
443 (1921); Truax v. Corrigan, 257 U. S. 312 (1921) ; United Mine Workers v. 
Coronado Coal Co., 259 U. S. 344 (1922); Dunshee v. The Standard Oil Co., 152 
Iowa 618, 132 N. W. 371 (1911) ; Boggs v. Duncan-Schell Furniture Co., 163 Iowa 
106, 143 N. W. 482 (1913) ; Tuttle v. Buck, 107 Minn. 145, 119 N. W. 946 (1909) ; 
Virtue v. Creamery Package Mfg. Co., 123 Minn. 17, 142 N. W. 930 (1913), rear- 
gument denied, 123 Minn. 17, 142 N. W. 1136 (1913). 

51 See, e.g., Willner v. Silverman, 109 Md. 341, 71 Atl. 962 (1909); Joyce v. 
Great Northern Ry., 100 Minn. 225, 110 N. W. 975 (1907); Cheek v. Prudential 
Ins. Co., 192 S. W. 387 (Mo. 1917), aff'd, 259 U. S. 530 (1922) ; Peek v. Northern 
Pac. Ry., 51 Mont. 295, 152 Pac. 421 (1915) ; Huskie v. Griffin, 75 N. H. 345, 74 
Atl. 595 (1909); Jones v. Leslie, 61 Wash. 107, 112 Pac. 81 (1910). 

52 Many recent picketing cases bear this out, culminating in Am. Steel Foun- 
dries v. Tri-City Cent. Trades Council, 257 U. S. 184 (1921). 

53 See Lewis v. Corbin, 195 Mass. 520, 81 N. E. 248 (1907). See also Kelly v. 
Kelly, ro La. Ann. 622 (1855), where interference with one’s making a will in favor 
of the plaintiff was held actionable. 

54 Lumley v. Gye, 2 E. & B. 216 (1853) ; Bowen v. Hall, 6 Q. B. D. 333 (1881) ; 
Temperton v. Russeli, [1893] 1 Q. B. 715. 

55 See, e.g., Nat. Phon. Co. v. Edison Co., [1908] 1 Ch. 335; Doremus v. 
Hennessy, 176 Ill. 608, 52 N. E. 924 (1898); London Guarantee, etc. Co. v. 
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What constitutes sufficient legal justification for these inter- 
ferences is frequently quite unsettled, varying with each type, and 
depending largely on what is regarded as the relative importance 
of the various conflicting interests involved. At many points 
there are many divergent interests sharply conflicting, and much 
conflict of authority appears in the actual decisions.” Roughly 
summarized this law of torts imposes upon men, in the interest 
of the general welfare, a general duty not to act in such manner as 
to cause damage to others. This general duty is limited, because 
of conflicting interests, by the qualification that the activity com- 
plained of is not actionable, though causing damage, if sufficient 
legal justification can be shown.” 

Similarly, equitable doctrines, which give recognition to in- 
tangible advantageous relations, may readily be cited. The whole 
modern law of trusts rests on recognition of the interest of the 
beneficiary in the trust property, title to which is held by the trus- 
tee.°° In mediaeval times such trusts were honor affairs which the 
trustee as legal title holder of the property might violate without 
liability.** In modern times, further, a valid contract for the con- 





Horn, 206 Ill. 493, 69 N. E. 526 (1903) ; Beckman v. Marsters, 195 Mass. 205, 80 
N. E. 817 (1907) ; Wheeler-Stenzel Co. v. Am. Window Glass Co., 202 Mass. 471, 
89 N. E. 28 (1909) ; Schonwald v. Ragains, 32 Okla. 223, 122 Pac. 203 (1912) ; Tubu- 
lar Rivet & Stud Co. v. Exeter Boot & Shoe Co., 159 Fed. 824 (C. C. A. 1st, 1908). 
Decisions in accord are very numerous. For a recent exhaustive and penetrating 
discussion of the matter see Sayre, Inducing Breach of Contract (1923) 36 Harv. 
L. REv. 663. 

56 For discussion, see South Wales Miner’s Federation v. Glamorgan Coal Co., 
[1905] A. C. 239; Pottocx, Torts 331, 333; SALMoNnD Torts (3d ed. 1912) 
§ 158; Hitchman Coal and Coke Co. v. Mitchell, 245 U. S. 229 (1916); Cook, 
Privileges of Labor Unions in the Struggle for Life (1918) 27 Yate L. J. 779; 
Sayre, supra note 55. 

57 See, e.g., the notes to the dissenting opinion of Brandeis, J., in Truax v. 
Corrigan, 257 U. S. 312 (1921). See also Smith, Crucial Issues in Labor Litigation 
(1907) 20 Harv. L. REv. 253, 345, 429. 

58 Pottock, Torts c. II, 21. Cf. Wilkinson v. Downton, [1897] 2 Q. B. 57. 

59 Aikens v. Wisconsin, 195 U. S. 194 (1904). This formulation of the general 
principle has found express approval in Connors v. Connolly, 86 Conn. 641, 647, 
86 Atl. 600, 602 (1913); Tuttle v. Buck, supra note 50; Barger v. Barringer, 
151 N. C. 433, 439, 66 S. E. 439, 441 (1909). Cf. the somewhat similar statement 
in Quinn v. Leathem, [1901] A. C. 495, 510. 

60 See, e.g., Newton v. Porter, 69 N. Y. 133 (1877); Fant v. Dunbar, 71 Miss. 
576, 15 So. 30 (1893); Ex parte Pye, 18 Ves. 140 (1811); 1 PERRY, TRUSTS (2d 
ed. 1874) § 96. 

61 Ames, Lectures on Lecat History (1913) 236-37, quoted, with supporting 
citations from the Year Books, in Scott, Cases on TRUSTS (1919) 1. 
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veyance of land in the future vests so large an interest in the 
buyer that we speak of the buyer as the beneficial owner with 
equitable title to the land from the date of the contract,” and his 
interest is recognized and protected in many situations. He has 
in fact most of the substantial incidents of ownership. 
Illustrations from the field of property can be cited in great 
abundance to indicate legal recognition for intangible advanta- 
geous relations. Good will, as distinguished from tangible assets, 
has long been recognized as a transferable item of business prop- 
erty and as the subject of contracts, in both aspects entitled to 
legal protection.*“* A contingent remainder in real property, an 
intangible interest depending for possession and enjoyment on the 
favorable future happening of certain often remote chances, was 
in earlier times held to be transferable by descent only.®’ In re- 





62 See Keener, The Burden of Loss as an Incident of the Right to the Specific 
Performance of a Contract (1901) 1 Cor. L. Rev. 1. This viewpoint is criticized 
at length in 2 WrttisTon, Contracts §§ 929 et seg.* See also Vanneman, Risk of 
Loss in Equity, Between the Date of Contract to Sell Real Estate and Transfer of 
Title (1923) 8 Minn. L. REv. 127. 

83 The buyer has the risk of loss and chance of gain. Paine v. Meller, 6 Ves. 
349 (1801). See 2 WiLListon, CONTRACTS § 928, n. 39. He can secure the property 
against waste by the contract vendor who still is in possession and has legal title. 
Clarke v. Ramuz, [1891] 2 Q. B. 456; Holmberg v. Johnson, 45 Kan. 197, 25 Pac. 
575 (1891). His interest is treated as realty. See 1 Ames, Cases on Equity Juris- 
DICTION (1904) 191, n. 1; 2 WILLISTON, CONTRACTS § 930, n. 44. It can be assigned 
in his lifetime: see Risser v. Union Securities Co., 200 Iowa 987, 205 N. W. 648 
(1925) ; Puziol v. Kastle, 231 Mich. 100, 203 N. W. 665 (1925) ; and, under various 
modern statutes, it can be taken in execution by his creditors. Robertson v. 
Howard, 229 U.S. 254 (1913); 1 AMES, op. cit. supra, 214, Nn. 2. 

64 That the transferee of a business is entitled to protection against the trans- 
feror’s interfering with the good will is proved by a host of cases. Among the more 
recent are the following: McAuliffe v. Vaughan, 135 Ga. 852, 70 S. E. 322 (1911); 
Foss v. Roby, 195 Mass. 292, 81 N. E. 199 (1907) ; Gordon v. Knott, 199 Mass. 173, 
85 N. E. 184 (1908) ; Ammon v. Keill, 95 Neb. 695, 146 N. W. 1009 (1914); Von 
Bremen v. MacMonnies, 200 N. Y. 41, 93 N. E. 186 (1910) ; Fine v. Lawless, 139 
Tenn. 160, 201 S. W. 160 (1918). 

That good will goes with the business to a later sub-transferee, see the following 
recent cases: Knowles v. Jones, 182 Ala. 187, 62 So. 514 (1913) ; Wright v. Scotton, 
13 Del. Ch. 402, 121 Atl. 69 (1923) ; Bennett v. Carmichael Produce Co., 64 Ind. 
App. 341, 115 N. E. 793 (1917); Sickles v. Lauman, 185 Iowa 37, 169 N. W. 670 
(1918) ; Marcus v. McFarland, 119 Md. 269, 86 Atl. 337 (1913); Old Corner 
Bookstore v. Upham, 194 Mass. 101, 80 N. E. 228 (1907); Haugen v. Sundseth, 
106 Minn. 129, 118 N. W. 666 (1908); Jochum Bros. v. Ridgewood Pie-Baking 
Co., 210 App. Div. 428, 206 N. Y. Supp. 252 (1924); Coker v. Richey, 104 Ore. 
14, 202 Pac. 551 (1921). 

65 Kates, EsTaTeES AND Future InTEREsTs (2d ed. 1920) §§ 48, 82, 320, 324. 
The viewpoint is neatly expressed in Butterfield v. Sawyer, 187 Ill. 508, 602, 58 
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cent times it has frequently been recognized as an interest that 
can be validly mortgaged or transferred by the party entitled.® 
Still wider legal recognition for the interest in contingent remain- 
ders is now being actively claimed, so far apparently without much 
success, in the demands to make contingent remainders subject 
to seizure at execution.®*’ In recent years, again, it has sometimes 
been held that memberships in a stock exchange are subject to 
seizure for debts of the holder,®** and that membership in a labor 
union is a species of property threatening to destroy which may 





N. E. 602, 603 (1900), as follows: “ Strictly speaking it is not an estate at all, but 
a mere chance of having one if the contingency turn out favorably to the re- 
mainderman.” 

86 The detailed reasoning upon which this result is reached is often complicated 
and obscure. That contingent remainders are alienable see, e.g., Gray v. Union 
Trust Co., 171 Cal. 637, 154 Pac. 306 (1916) ; Isler v. Griffin, 134 Ga. 192, 67 S. E. 
854 (1910) ; Ward v. Meredith, 186 Iowa 1108, 173 N. W. 246 (1919); Jenkins v. 
Bonsal, 116 Md. 629, $2 Atl. 229 (1911); Schee v. Boone, 295 Mo. 212, 243 S. W. 
882 (1922); Clowe v. Seavey, 208 N. Y. 496, 102 N. E. 521 (1913); Carr v. 
Mouzon, 86 S. C. 461, 68 S. E. 661 (1910) ; Rouss v. Rouss, 90 W. Va. 646, 111 
S. E. 586 (1922). That alienability of contingent remainders can be worked out 
only under doctrines of estoppel see, e.g., Biwer v. Martin, 294 Ill. 488, 128 N. E. 
518 (1920); Kendrick v. Scott, 200 Ky. 202, 254 S. W. 422 (1923). 

For variant positions of New Jersey and North Carolina, see Tantum v. 
Campbell, 83 N. J. Eq. 361, 91 Atl. 120 (1914) ; Scott v. Henderson, 169 N. C. 660, 
86 S. E. 603 (1915); Lee v. Oates, 171 N. C. 717, 88 S. E. 889 (1916); Pool & 
Blue, Inc. v. Thompson, 183 N. C. 588, 112 S. E. 323 (1922). 

67 That contingent remainders can, under certain circumstances, be taken in 
execution, see Kenyon v. Davis, 219 Pa. 585, 69 Atl. 62 (1908) ; Matter of Estate 
of Bendheim, 124 Misc. 424, 209 N. Y. Supp. 141 (1924), aff'd, 214 App. Div. 716, 
209 N. Y. Supp. 794 (1925). The great weight of authority, however, is still the 
other way. Farmer’s Loan & Trust Co. v. Miller, 2 F.(2d) 493 (S. D. N. Y. 
1924) ; Liberty Cent. Trust Co. v. Vaughan, 167 Ark. 219, 267 S. W. 361 (1925); 
Shirran v. Dallas, 21 Cal. App. 405, 132 Pac. 454 (1913), rehearing denied, 21 Cal. 
App. 405, 132 Pac. 462 (1913); Hull v. Ensinger, 257 Ill. 160, 100 N. E. 513 
(1913) ; Walker v. Alverson, 87 S. C. 55, 68 S. E. 966 (1910); Caples v. Ward, 
107 Tex. 341, 179 S. W. 856 (1915). 

68 That memberships may be the subject of judicial sale: Habenicht v. Lissak, 
78 Cal. 351, 20 Pac. 874 (1889) ; Leggett v. Waller, 39 Misc. 408, 80 N. Y. Supp. 
13 (1902). That memberships may not be thus taken: Barclay v. Smith, 107 Il. 
349 (1883); Press v. Fahy, 313 Ill. 262, 145 N. E. 103 (1924); Pancoast v. Gowen, 
93 Pa. 66 (1880). The conflict of authority on the point seems irreconcilable. 
That such a membership passes to the trustee in bankruptcy of the holder as assets 
for the benefit of his creditors under the National Bankruptcy Act, see Page v. 
Edmunds, 187 U.S. 596 (1903) ; Board of Trade of the City of Chicago v. Johnson, 
264 U. S. 1 (1924). In the last mentioned case the Illinois decision of Barclay v. 
Smith, supra, is discussed at length and expressly disapproved. 
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amount to duress.®® Unclassified advantageous relations, for 
which effective legal recognition has been to a greater or less de- 
gree extended, may now be identified in many unexpected settings. 
Thus the Supreme Court of the United States has held that a sol- 
dier’s additional homestead right under certain acts of Congress is 
a property right, even before its exercise, which may be exercised 
personally, or sold or transferred in his lifetime, or may at his 
death descend to his heirs.” A wide range of interests in intangi- 
ble advantageous relations is thus now given legal recognition. 
Legal analogies aplenty, many of them very close, are therefore at 
hand indicating that, from the standpoint of legal principle, the 
promisee’s interest in the contractual relation pending perform- 
ance may properly be accorded legal recognition. 

One of these analogies, which is very similar indeed to the fact 
situation of anticipatory repudiation of contracts, deserves espe- 
cial emphasis. This is the analogy from the doctrine of Lumley 
v. Gye,” that a stranger’s procuring a breach or repudiation of 
contract is actionable as a tort. It has now become well settled 
that if a stranger to the contract procures its breach by one of the 
parties he is liable to the other for the damage caused thereby.” 
Not only does a cause of action for damages lie against the wrong- 
ful procurer after the completed breach has taken place, but the 
authorities indicate that legal remedies are available against the 
stranger who wrongfully interferes with established contractual 
relations even before a completed breach at the time for perform- 
ance is consummated. Prevention where possible is better than 
cure. Accordingly, the cases are numerous in which an injunction 
has been granted in equity against a stranger’s threatened inter- 
ference with the established contractual relations of parties pend- 
ing performance.”* Cases may similarly be found where the in- 





69 Fuerst v. Musical Mut. Protective Union, 95 N. Y. Supp. 155 (City Ct. 
1905). 

70 Webster v. Luther, 163 U. S. 331 (1896) ; Anderson v. Clune, 269 U. S. 140 
(1925). 

71 Supra note 54. 

72 See supra notes 54, 55. 

73 For illustrative cases see Automobile Ins. Co. v. Guaranty Securities Corp., 
z40 Fed. 222 (S. D. N. Y. 1917) ; Carmen v. Fox Film Corp., 258 Fed. 703 (S. D. 
N. Y. 1919) ; Alcazar Amusement Co. v. Mudd & Colley Amusement Co., 204 Ala. 
509, 86 So. 209 (1920) ; Moore Drop Forging Co. v. McCarthy, 243 Mass. 554, 137 
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jured party to a long time contract has recovered damages at law 
against the wrongful intermeddler who procured its repudiation 
in the early stages of performance, the prospective damages being 
assessed and the litigation disposed of long before the expiration 
of the contract period for performance.”* Statutes applicable to 
service contracts have specifically recognized that a stranger’s in- 
terference with the established contractual relation pending per- 
formance is wrongful, even before commencement of performance 
is due under the contract. Independent judicial pronounce- 
ments, either in decisions or in the form of dicta, while infrequent, 
are not lacking for the further position that a stranger’s procuring 
a repudiation even before the time for performance, is itself a tort 
for which an action lies against the stranger in favor of the ag- 
grieved promisee. A dictum to this effect is found already in the 
leading case of Lumley v. Gye itself."* Several decisions, nearly 
or quite in point to the same effect can be set out,’” while dicta 
supporting this position are easily identified.” 


N. E. 919 (1923) ; Alfred W. Booth & Bro. v. Burgess, 72 N. J. Eq. 181, 65 Atl. 
226 (1906) ; Schlesinger v. Quinto, 201 App. Div. 487, 194 N. Y. Supp. 401 (1922). 
The contentious leading case in industrial disputes of Hitchman Coal & Coke Co. 
v. Mitchell, 245 U. S. 229 (1916), of course, also involves an application of the 
same principle. 

74 A striking case is Twitchell v. Glenwood-Inglewood Co., 131 Minn. 375, 155 
N. W. 621 (1915) (ten year contract). A somewhat similar case is Simonsen v. 
Barth, 64 Mont. 95, 208 Pac. 938 (1922) (five year contract). See also Duckett v. 
Pool, 34 S. C. 311, 11 S. E. 689 (1890) ; McBride v. O’Neal, 128 Ga. 473, 57 S. E. 
789 (1907). 

75 See McBride v. O'Neal, supra note 74; Bright v. State, 4 Ga. App. 333, 61 
S. E. 289 (1908) ; Johnson v. Hudspeth, 134 Ga. 25, 67 S. E. 423 (1910). 

76 “The wrong and injury are surely the same, whether the wrong doer entices 
away the gardener, who has hired himself for a year, the night before he is to go 
to his work, or after he has planted the first cabbage on the first morning of his 
service.” 2 E. & B. at 225, per Crompton, J. 

77 In Walker v. Cronin, 107 Mass. 555 (1871), one count alleged the inducing 
of an independent contractor to repudiate a contract for the making of three cases 
of boots and shoes, before performance was due. On demurrer, this was held 
actionable. In Andrews v. Blakeslee, 12 Iowa 577 (1861), an action was held to 
lie against a defendant, a contract-vendor of land, in favor of the plaintiff, a 
contract-purchaser from defendant’s contract-vendee, when the fulfilment of the 
conditions of plaintiff’s contract with the intermediate contract-vendee were pre- 
vented by the defendant’s conveying the land to purchasers for value without 
notice. In the obscurely reported case of Fitzgerald v. Stapleton, [1854-64] New- 
foundland L. R. 170 (1857), the plaintiff hired a man to ship for his fishery. Be- 
fore the workman had entered on the service the defendant, having notice of the 
contract, hired the man for himself. The plaintiff sued for damages and was 
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If, then, a mere stranger, who never promised, impliedly or 
otherwise, to respect the contractual relation between two con- 
tracting parties pending performance, is thus liable in tort for its 
unjustified violation, is not as wide a duty not to impair that re- 
lation pending performance to be imposed upon the promisor him- 
self? If it is a tort for a mere stranger to impair the contractual 
relation pending performance, can it be an innocent act for the 
promisor himself, who by unsolicited and unjustified repudiation 
pending performance violates the same interest causing the same 
damage to the same promisee? As a matter of substance in both 
cases the promisee’s interest in the contractual relation pending 
performance is impaired to his damage. In both cases it is 
equally unjustified. As an original question, even on the basis of 
mere legal consistency, must it not in both cases be equally 
actionable? ” 

Put in this way, the overwhelming weight of authority in favor 
of the doctrine of anticipatory breach furnishes the legal answer 
to the questions just suggested. The contractual relation, pending 
performance, is an interest, valuable to the promisee, which no 
one, be he stranger or promisor, may without justification law- 
fully impair. Viewed in this aspect, as a matter of substance, 
without regard to the merely verbal question as to whether the 
name by which it goes is procedurally appropriate, the doctrine of 
anticipatory breach of contract stands as a definite part of a very 
large body of law, much of which goes beyond mere contract, 
recognizing and protecting interests in intangible advantageous 
relations. Its particular function in this field is to recognize and 
protect the promisee’s interest in the existing contractual relation 





allowed to recover. The exact time of bringing the action does not appear in the 
report and seems by the court to have been treated as immaterial. If the report 
is properly so interpreted the case is exactly in point on the proposition that an 
action for damages lies against a stranger for procuring a repudiation pending 
performance as well as for procuring a breach at the time for performance. 

78 See, e.g., the quotation from Lumley v. Gye, quoted supra note 76; Temper- 
ton v. Russell, [1893] 1 Q. B. 715, 730; Haskins v. Royster, 70 N. C. 601 (1874) ; 
Sears v. Whitaker, 136 N. C. 37, 48 S. E. 517 (1904); Payne v. Watters, supra 
note 29. 

79 It may here be mentioned that the old notion that a party standing in con- 
sensual relations with another could with impunity inflict damage not permitted 
to a mere stranger has long sifce disappeared from the law. See Ames, supra 
hote 35. 
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pending performance from interference by the promisor. In that 
respect it is quite comparable with the doctrine of Lumley v. Gye, 
usually classed as a part of the law of torts, whose particular func- 
tion in the field of advantageous relations it is to protect the prom- 
isee’s interest in the existing contractual relation from interference 
by strangers. 

That this is the proper setting for the doctrine of anticipatory 
breach of contract in the legal field is strikingly confirmed in an- 
other way. The law of anticipatory breach takes definite shape 
in the authorities with the case of Hochster v. De La Tour, de- 
cided in the Queen’s Bench in 1853.°° The law of procuring 
breach of contract as constituting a tort takes definite shape in the 
authorities with the case of Lumley v. Gye, decided in the same 
court in the same month of the same year.** Both have been much 
misunderstood. Each has been much attacked, both for supposed 
inconsistency with the law of the day, and for supposed errors in 
the chain of reasoning employed. Such criticisms, broadly speak- 
ing, have assumed certain limited major premises as the basic tests 
to which these cases should conform, while failing to appreciate 
the larger question of social utility in the background. Despite 
such criticisms, however, both have developed powerfully side by 
side, complementary parts of the larger unit of composite law ex- 
tending protection further than formerly to the promisee’s interest 
in the contractual relation pending performance. Both have thus 
borne effective parts in the great social achievement of increasing 
the security of transactions. 

That this is the proper setting for anticipatory breach in the 
legal field is further confirmed by the more recent equity cases. 
That anticipatory repudiation of a contract for which specific 
performance is available is such interference with the contractual 
relation as to warrant immediate relief in equity, has been inde- 
pendently established. While there is naturally some contrary 
authority,®** it seems now to be generally established that in such 
cases a suit for specific performance lies at once, to ascertain the 





80 In the Queen’s Bench, argued June 10, 1853, decided June 25, 1853, reported 
in 2 E. & B. 678. 

81 In the Queen’s Bench, argued Feb. 4-5, 1853, decided June 3, 1853, reported 
in 2 E. & B. 216. . 

82 Crosby v. Georgia Realty Co., 138 Ga. 746, 76 S. E. 38 (1912). 
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rights of the parties, to compel acceptance of the counterperform- 
ance tendered, and to decree the rendering of the performance 
on the day due.** 

From the standpoint of living legal analogies, therefore, it would 
seem that the doctrine of anticipatory breach of contract is 
abundantly justified. The subject matter which it protects is the 
promisee’s interest in the existing contractual relation pending 
performance. In that aspect it stands in close contact with the 
doctrines of torts and equity which also, on their sides, protect 
the same interest. In the still larger aspect, compared with many 
other legal doctrines from various fields of law, it stands as recog- 
nizing and protecting one of a great variety of interests in intangi- 
ble advantageous relations. 


THE ARGUMENT FROM POLICY 


It has already been shown above * that anticipatory repudia- 
tion of contracts often causes an immediate and present injury to 
the promisee. That an action for the damages caused thereby 
may appropriately be brought in the form of a contract action has 
also been set forth,** and legal analogies abundantly bear it out. 
At what time, then, may the action be brought? 

In situations where anticipatory repudiation is recognized as a 
legal wrong — violating the duty to respect the contractual rela- 
tion pending performance — an action should lie at once just as 
in any other case of present breach of contract or present tort 
injury. That part of the contractual duty is still unbroken pre- 
sents essentially the same type of question as does the contract 
for continuous or installment performance over an appreciable pe- 
riod of time, where a breach occurs in the early stages of perform- 
anée.*® Our law has found no difficulty, in such cases, in holding 





83 See Miller v. Jones, 68 W. Va. 526, 71 S. E. 248, 38 L. R. A. (N. 8.) 408 
(torr). It may be suggested, further, that giving relief by way of allowing a cause 
of action for anticipatory repudiation is in line with granting relief by way of a 
declaratory judgment. See as to that problem Sunderland, A Modern Revolution 
in Remedial Rights, — The Declaratory Judgment (1917) 16 Micu. L. Rev. 60, 
(1922) 20 Mic. L. REv. 436. 

84 Supra pp. 352-54. 

85 Supra pp. 349-52. 

86 Roehm v. Horst, 178 U. S. 1 (1900). See note o1, infra. 
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that a breach at or near the outset is itself at once actionable.*’ 
Such a breach raises a cause of action for breach of the entire con- 
tract, suable at once without waiting for the time to elapse for 
completion of performance according to the terms of the con- 
tract.*® Much of the criticism of the anticipatory breach doctrine, 
however, has gone on the assumption that allowing an immediate 
cause of action was an anomaly for which some special explana- 
tion must be sought.*® The origin of this attitude, of course, is 
the further assumption that no actual breach of contract has as 
yet taken place.*® Accurate analysis of the facts shows the case 
to be completely reversed. A present breach of duty having taken 
place by anticipatory repudiation — a breach of the duty not to 
interfere with the promisee’s interest in the contractual relation 
pending performance — the remedial action must be available at 
once, if ever, unless some special reason for requiring delay is 
shown to prevent the application of the ordinary rule. Whether 
the breach of duty thus identified is to be called a breach of con- 
tractual duty, or is to be called by some other name, is not intrin- 
sically important; but as our precedents have actually developed, 
the redress has been afforded in a contract action. 

The actual cases naturally enough, on finding that the repudia- 
tion is itself a breach of duty, with but little discussion take the 
position that an action lies immediately.” If it is granted, as in 
many types of cases it is now usually held,*’ that the anticipatory 





87 3 WILLISTON, ConTRACTS §§ 1290-92, 2023, 2027 et seq. 

88 3 WitListon, Contracts §§ 1292, 1317. The question of the materiality of 
the breach is of course encountered in either case. 

89 See note 17, supra. 

90 See pp. 346-47, supra. 

%1 Thus in the leading case of Roehm v. Horst, 178 U. S. 1 (1900), Fuller, 
C. J., covered this suggestion, not by any extended argument, but by the following 
pointed questions: “ Why should there not be speedy action and settlement iff re- 
gard to the rights of the parties? Why should a locus penitentiae be awarded to 
the party whose wrongful action has placed the other at such disadvantage? What 
reasonable distinction per se is there between liability for a refusal to perform 
future acts to be done under a contract in course of performance and liability for a 
refusal to perform the whole contract made before the time for commencement of 
performance?” 178 U. S. at to. 

For discussion as to the exact time and place of a repudiation by correspondence 
see Wester v. Casein Co., 206 N. Y. 506, 100 N. E. 488 (1912), and Glynn v. Hyde- 
Murphy Co., 113 Misc. 329, 184 N. Y. Supp. 462 (1920). 

92 See note 11, supra. 
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repudiation itself is a breach of duty, the corollary that a cause 
of action for it arises immediately would seem to be unassailable. 

Those who attack the doctrine of anticipatory breach as un- 
sound, however, do not admit that a present wrong has been done 
by the mere fact of anticipatory repudiation.** The fundamental 
difference of opinion comes, in the final analysis, on the question 
whether it is practically expedient to recognize anticipatory re- 
pudiation as a breach of duty, thereby giving legal recognition to 
the promisee’s interest in the established contractual relation 
pending performance. Where much may be said on each side, the 
problem on the merits obviously is one of finding the balance of 
advantage. In order to afford satisfactory grounds for intelligent 
judgment on the merits as to where the balance of advantage lies, 
it therefore seems proper to suggest briefly some interests that 
appear to be involved on each side. 

On the side favoring an immediate action is, in the first place, 
the promisee’s individual interest in the stability of the established 
contractual relation pending performance. A present injury, not 
fanciful but often very real, is done to the promisee by anticipa- 
tory repudiation. Disturbance of his serenity and peace of mind 
may often be involved as injuries to his personality..* Much 
more important in practical affairs, destruction of his interests of 
substance, his property values, is both immediate and prejudi- 
cial.°° His independent resources must be diverted from their 
otherwise intended uses to meet his own other commitments. So 
far as the repudiated contract was the basis for business credit in 
the promisee’s own transactions with others, this resource also 
shrinks away when it is repudiated.*° His bank credit is similarly 
affected. General repudiation of business contracts pending per- 
formance would throw the whole productive and credit machinery 
out of joint and bankrupt the business, industrial, and commercial 





93 See notes 15 and 40, supra. 

94 Anson, loc. cit. supra note 24. 

95 See notes 6 and 47, supra. 

6 That a wrongful act injuriously affecting another’s credit is not fanciful 
but can on occasion be recognized in the law as very real is abundantly proved 
from libel cases where false statements affecting the plaintiff’s business credit have 
been held actionable. See, e.g., DeWitt v. Scarlett, 113 Md. 47, 77 Atl. 271 (1910) ; 
Gagen v. Dawley, 162 Wis. 152, 155 N. W. 930 (1916) ; Shepheard v. Whitaker, 
L. R. 10 C. P. 502 (1875). 
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world. Individual repudiation of a particular contract, while 
equally pernicious in its tendency, does not cause so great a gen- 
eral damage, only because its scope is too small and the damage 
done is largely absorbed by the aggrieved promisee. 

Another aspect in which the aggrieved promisee is injuriously 
affected in his interests of substance is that by anticipatory repu- 
diation his plans for counterperformance under the contract are 
thrown into confusion. This happens both because the duty to 
mitigate damages is at once imposed upon him®™ and because 
there are disputes over the facts said to constitute repudiation,” 
over whether certain admitted facts amount to repudiation,” or 
over whether or not the repudiation was for some reason justi- 
fied.*°° 

The frequent presence of the disputed question of fact, either 
as to whether certain acts amount to repudiation, or as to who 
is at fault in his stand on the contract at the time of the repudia- 
tion, makes it very plain that merely giving unjustified repudiation 





97 3 Wi~Liston, ConTRACTs § 1298. The citations given to support this position 
begin with the leading case of Clark v. Marsiglia, 1 Denio 317 (N. Y. 1845), and 
are very numerous. For a discussion of the accurate use of the term “duty to 
mitigate,” see Rock v. Vandine, 106 Kan. 588, 189 Pac. 157 (1920). 

88 For instance, in Nilson v. Morse, 52 Wis. 240, 9 N. W. 1 (1881), the } prin- 
cipal cause for dispute between the parties was whether the terms of an oral con- 
tract were such as to authorize what admittedly had been done by defendant in 
preventing performance by the plaintiff. 

®9 Such was conspicuously the substantial controversy between the parties in 
the cases of Avery v. Bowden, and Reid v. Hoskins, both supra note 38. In those 
cases the point at issue was whether a statement of prospective inability could be 
held to amount to repudiation. So, too, were the cases of Dingley v. Oler, 
117 U.S. 490 (1886), and Johnstone v. Milling, supra note 9. 

100 Thus in Roehm v. Horst, 178 U. S. 1 (1900), the defendant repudiated be- 
cause the partnership with which he contracted had dissolved,’ being advised that 
the dissolution terminated his liability under the contract. According to this 
advice the defendant vigorously asserted at the trial (Horst v. Roehm, 84 Fed. 
565 (E. D. Pa. 1898)) that his repudiation was justified; this contention was re- 
newed on the intermediate appeal (Roehm v. Horst, 91 Fed. 345 (C. C. A. 3d. 
1898) ), and was not abandoned until the final appeal to the Supreme Court of the 
United States. For other illustrative cases where the anticipatory repudiation was 
made advisedly, in the belief that it was justified by the facts at the time, see 
Crabtree v. Messersmith, 19 Iowa 179 (1865) (supposed breach of warranty) ; 
Independent Milling Co. v. Howe Scale Co., 105 Kan. 87, 181 Pac. 554 (1919) 
(misconstruing requirements of an order for goods) ; Finch v. Sprague, 117 Wash. 
650, 202 Pac. 257 (1921) (supposed default in payment); Peterson v. Wellsville 
City, 14 F.(2d) 38 (C. C. A. 8th, 1926) (repudiation because of plaintiff's manifest 
inability to perform). 
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defensive effect, as an excuse for subsequent non-performance, is 
inadequate protection to the promisee. Under long time contracts, 
cases where the law’s delays do not outlast the period before per- 
formance are by no means rare.** In such cases, the aggrieved 
promisee can sue at once while holding himself in readiness to 
perform, setting forth his version of the facts and getting a reason- 
ably prompt judicial determination. He can thus save most of 
the waste which closing down or misdirected production in the 
meanwhile would bring about *° if he had to wait till after the time 
for performance before bringing his action.*°* Even where the 
law’s delays are such that they outlast the outstanding period for 
performance, the sooner the action can be brought the sooner 
the law’s delays can be surmounted and the controversy settled. 





101 In Roehm v. Horst, 178 U. S. 1 (1900), some of the hops contracts in; the 
series there involved were for performance five years from the date of contracting. 
In Lake Shore & M. S. Ry. v. Richards, 152 Ill. 59, 38 N. E. 773 (1894), the con- 
tract involved in litigation was by its terms to continue in force for ten years. In 
United Press Ass’n v. Nat. Newspaper Ass’n, 237 Fed. 547 (C. C. A. 8th, 1916), a 
five year contract for news service was involved. See also O’Neill v. Supreme 
Council American Legion of Honor, supra note 26 (insurance for life of insured 
repudiated by insurer) ; Ga Nun v. Palmer, 202 N. Y. 483, 96 N. E. 99 (1911) 
(contract for support for life); Phez Co. v. Salem Fruit Union, 103 Ore. 514, 201 
Pac. 222 (1922) (five year farmers’ codperative contract). 

102 “Thus, instead of remaining idle and laying out money in preparations 
which must be useless, he is at liberty to seek service under anothg employer, 
which would go in mitigation of the damages to which he would otherwise be en- 
titled for a breach of contract.’”” Hochster v. De La Tour, supra note 1, at 690. 
See also Frost v. Knight, supra note 11; Roehm v. Horst, 178 U. S. 1 (1900); 
Central Trust Co. v. Chicago Auditorium Ass’n, supra note 11; Lagerloef Trading 
Co. v. Am. Paper Products Co., supra note 2. 

It is sometimes hinted by those who oppose the doctrine of anticipatory breach 
that the doctrine is not necessary in order to secure prompt settlement of the dis- 
pute in anticipatory repudiation cases, since repudiation affords immediate cause 
for rescission, and entitles the aggrieved party to an immediate suit for restitution. 
(See 3 Wittiston, Contracts § 1316.) The inadequacy of that remedy is readily 
apparent, however, when it is recalled that where performance is still executory 
on beth sides, there is as yet nothing of which to claim restitution, and that even 
if performance is not entirely executory on both sides, the aggrieved party is by 
the alternative of rescission required to surrender the advantage he was entitled 
to under the contract. 

103 In the case of Frost v. Knight, supra note 11, so far as appears, the time 
for performance had not yet elapsed even at the time the last appeal was disposed 
of. Where a trial in the district court suffices to settle the controversy between the 
particular parties it is frequently possible to have that over with long before the 
expiration of the time specified in the repudiated contract. See also note 74, 
Supra. 
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Early settlement of the controversy ends the uncertainty as to the 
rights of the parties, avoids loss through future idleness or mis- 
directed activity pending developments, and sets the parties free 
to devote their time and resources to independent productive ef- 
forts.*°* 

The conclusion to be derived from this array of individual in- 
terests of the aggrieved promisee favoring an immediate cause of 
action for anticipatory repudiation, may be summed up in the 
general statement that to require the promisee to bear, without 
redress, the injury caused by the promisor’s anticipatory repudia- 
tion can often involve large financial and property loss and impose 
great personal hardship on the innocent party. 

In the larger aspect of how this problem affects the general 
welfare, of what social interests are involved, a still stronger 
prima facie case for an immediate action for anticipatory repu- 
diation is readily made out. There is on the social side, in the 
first place, the vital consideration that allowing an immediate ac- 
tion for anticipatory repudiation tends toward economy in the 
use of available resources and avoidance of industrial waste.*”° 
As already indicated, early settlement of the controversy ends 
the uncertainty as to the rights of the parties, avoids further con- 
tinuing loss through future idleness or misdirected activity pending 
developments, and sets the parties free to devote their time and 
resources to independent productive effort. Manifestly this favors 
general productive efficiency, which is indispensable to any abun- 
dant or complete satisfaction of human wants. The importance 
from this standpoint, of early settlement of anticipatory repudia- 
tion controversies, in the present day business world, with its 
long time contracts, its large scale production, and its world wide 
transportation and trade relations, it is difficult to exaggerate. 

This social interest in favor of an immediate action for antic- 
ipatory breach is not confined to economy in the use of available 
resources, and avoidance of industrial waste by the immediate 
promisees of the contracts repudiated, but extends to their in- 





104 See notes 101 and 102, supra. 

105 That the social aspect of the question should be but incidentally formulated 
and expressed in the opinions of the courts is not surprising, since the litigation 
comes up in the form of an acute controversy between individuals. See, however, 
notes 101 and 102, supra. 





TORT ASPECT OF REPUDIATION OF CONTRACTS 369 


dependent business connections as well. When the farmer’s crop 
fails, the bank fails, being unable to collect its notes. When the 
bank fails, other businesses whose liquid assets were in the bank 
go down. Such, in the large, is the tendency of anticipatory repu- 
diation also. The aggrieved promisee, whose resources must be 
called in or diverted in turn, is forced to disappoint the financial 
expectations of his business connections. The inevitable shrink- 
age of credit and consequent loss of productive business thus must 
tend to spread from the aggrieved promisee who is injuriously 
affected in the first instance, and to project itself through him to 
his surrounding business field.*% 

There is on the social side, further, the fundamental general in- 
terest in security of transactions.*” All the considerations for the 
maintenance of contractual good faith, all the considerations for 
stability of promises to the end that reasonable expectations 
arising from promises may be realized, here come into play. On 
the broadest scale, promised advantages, recognized through 
choses in action arising from binding promises, constitute a very 
large part of the material substance supporting the agricultural, 


industrial, and commercial life of today. The entire system of 
credit which turns the wheels and furnishes much of the motive 
power for agricultural, industrial, and commercial undertakings, 
depends completely on the keeping of good faith and the security 
of transactions. While it may be difficult to trace a direct con- 
nection between the actively productive credit system and any 
particular individual rule of law, it is plain that without sub- 





106 An example may be suggestive of the vital importance of this feature. A 
contracts with B to buy his farm. Pending the completion of the arrangements 
and transfer of possession, B arranges either to buy or to build elsewhere. There- 
upon A repudiates. Dependent on A’s performance to meet his own arrangements 
ahead, B is unable to perform as planned. If B has contracted ahead, relying on 
A, disaster may follow. If B has only negotiated ahead, the contemplated further 
undertakings fail to materialize. See also note 6, supra. 

107 For an illuminating and vivid description of the social importance of secu- 
rity of transactions, see Pounn, op. cit. supra note 46, c. VI. “ This social interest 
in the security of transactions, as one might call it, requires that we secure the 
individual interest of the promisee, that is, his claim or demand to be assured in 
the expectation created, which has become part of his substance.” Ibid. 237. 

“Commercial law should reflect commercial morality. ... Repudiators of 
fair and solemn and binding promises are commercial sinners.” Baker, J., in 
Lagerloef Trading Co. v. Am. Paper Products Co., supra note 2, at 956. 
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stantial stability of promises no credit system could endure. It 
seems equally plain that with increased stability of promises the 
credit system must function more effectively. In this general 
aspect, therefore, it seems clear that allowing an immediate action 
for anticipatory repudiation must stabilize contractual relations 
to a greater degree than otherwise. Where anticipatory repudia- 
tion cannot be resorted to with impunity, it must be less likely to 
be perpetrated than if it be regarded as legally innocent. By 
tending to increase the security of transactions, therefore, the 
giving of an immediate action for anticipatory repudiation tends, 
even in its most general social aspect, to secure greater productive 
efficiency for the satisfaction of human wants.*** 

The prima facie case on the merits for allowing an immediate 
action for anticipatory repudiation, thereby giving legal recogni- 
tion to the interest of the promisee in the contractual relation 
pending performance, may, therefore, be briefly summarized as 
involving a double aspect. On its individual side it is a question 
of avoiding substantial loss and personal hardship on the innocent 
promisee. On the social side it is a question of economy in the use 
of available resources, avoidance of industrial waste, and increase, 
. through greater security of transactions, in general productive 
efficiency for the satisfaction of human wants. 

Arguments going to the merits against allowing an immediate 
action for anticipatory repudiation have not been lacking. These, 
too, must be briefly set out before a complete and informed ap- 
praisal of the merits of the fundamental question involved can be 
made.*” The first objection on the merits, from the individual 
standpoint, is the practical difficulty of assessing damages pros- 
pectively. This is the most specific objection and is sometimes 
asserted very vigorously.”*° It is said that a defendant may thus 
be mulcted in damages in advance for losses that in reality, as 
the events turn out, may never materialize. The answer to this 





108 “ By lending its protection to promised advantages, the law creates and se- 
cures additional property values which further the social welfare.” Sayre, supra 
note 55, at 675-76. 

109 The merely formal objections on which so much stress has been laid, have 
already been shown to be unsubstantial. See pp. 346-52, supra. No further re- 
mark on that feature seems necessary at this point. 

110 Corliss, C. J., in Stanford v. McGill, supra note 9, at 557-59, 72 N. W. 


at 946-47. 
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objection is that while the difficulty of assessment makes the 
remedy less satisfactory than might be wished, it is a great deal 
better than allowing no present remedy at all,*** which would 
merely leave the loss on the innocent promisee and lead to 
consequent uncertainty, stagnation, and waste where counter- 
performance is involved in long time contracts. Furthermore, 
the same difficulties of assessing damages prospectively are en- 
countered in cases of early breach of contracts requiring con- 
tinuous performance over an appreciable period.“* The same 
difficulty is also encountered in tort cases of personal injuries in- 
volving loss of future earning power,*** and in tort cases of injury 
to property or interference with advantageous relations where such 
wrongs involve loss of future business profits.*** It is, there- 
fore, clear that the practical difficulties of assessing damages pros- 
pectively are not necessarily insuperable. 

Another objection on the merits from the individual standpoint 
is the hardship imposed on the repudiating defendant, in requiring 
of him immediate payment, when by the terms of his contract no 
performance on his part is as yet due.*** The answer is that 
the repudiating defendant’s position is no stronger than that of 
the independent tort feasor, in ordinary tort cases, who never ex- 
pected to have anything to pay. It is not a question of paying ac- 
cording to the terms of a promise broken, but of making compensa- 
tion to an injured party for a wrong committed. The fact that the 
burden of the resulting damage is shifted from the victim upon 
whom it fell to the wrongdoer who unjustifiably caused it, is not 
a valid objection to the granting of relief." 

Still another objection on the merits from the individual stand- 





111 See the remarks of Brewer, J., in Angel v. Chicago, etc. Ry., 151 U. S..1 
(1894). 

112 See numerous authorities cited in 3 W1tLIston, ConTrRACTs § 1317, n. 9, and 
1 SUTHERLAND, DaMaGEs (4th ed. 1916) § 120, n. 33. 

118 Numerous cases are cited in 5 ibid. § 1251, n. 3. 

114 “ The injured party is entitled to recover in one action compensation for all 
the damages resulting from the injury, whether present or prospective. And in 
respect to the latter, the rule is that he can recover for such as it is shown with 
reasonable certainty will result from the wrongful act complained of.” 1 ibid § 121. 

115 “ He is held to have broken his contract by doing something before that 
day. Enlarging the obligation of contracts is perhaps as bad as impairing it.” 
3 Witiston, Contracts § 1321. 

116 Ballantine, supra note 12, at 336; Limburg, supra note 12, at 144. 
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point is that allowing an immediate cause of action for anticipa- 
tory repudiation prevents the repudiator from withdrawing his 
repudiation and performing as contracted at the appointed time.’ 
To this objection there are at least two answers. In the first place, 
rescission by the promisee prevents the repudiator from with- 
drawing his repudiation and performing as contracted.*** If re- 
scission for repudiation thus properly prevents any privilege of 
repentance to the repudiator, it is not apparent why a cause of ac- 
tion for the repudiation should be denied in order to preserve to 
















































the repudiator such a privilege of repentance. Further, protection : 
to the aggrieved party, rather than to the unjustified wrongdoer at t 
his expense, should primarily be sought in weighing the propriety I 
of subsequent adjustments. As Professor Ballantine says: “We I 
can hardly be asked to deny the innocent man an immediate right ¢ 
of action and keep him waiting in suspense, in order that the sin- 4 
ner may speculate in repentance and perchance waste or conceal n 
his assets against the evil day of suit.” **° u 
From the standpoint of the social interests involved, an ob- 
jection on the merits to allowing an immediate cause of action has d 
been suggested in the uncertainty as to the limits of the doctrine in 
of anticipatory breach.*”® As an independent reason this objection a 
does not seem controlling. In the law of crimes we do not deny m 
punishment for murder because the exact range of the necessary — 
malice aforethought is hard to define and apply.*** So in the law Wi 
of torts, we do not refuse to inquire into matters of negligence be- " 
cause the facts in borderline cases may be difficult to prove suf- 
ficient for a cause of action.**? We do not deny all redress in def- 
amation cases because of the uncertainty as to the borderline of “a 
privilege.*** We do not deny all redress for interference with ? 
rs tut 
117 Norval, C. J., in Carstens v. McDonald, 38 Neb. 858, 861, 57 N. W. 568 a 
(1894). See also 3 Wittiston, ConTRACTS § 1321. the 
118 2 Witiston, Contracts § 875, and 3 ibid. § 1466. rept 
119 Ballantine, supra note 12, at 349. See also the second question of Fuller, perc 
C. J., quoted in note 96, supra. 120 3 WiitisTon, ConTRACTS § 1322. cons 
121 Regina v. Serné, 16 Cox C. C. 311 (1887) ; Commonwealth v. Webster, 5 wrol 
Cush. 295 (Mass. 1850) ; Commonwealth v. Chance, 174 Mass. 245, 252, 54 N. E. perf 
551, 554 (1899). that 
122 For an extreme case see Hunicke v. Meramec Quarry Co., reported at suc- The 
cessive stages of the litigation in 262 Mo. 560, 172 S. W. 43 (1914), 189 S. W. 1167 farth 
(Mo. App. 1916), 212 S. W. 345 (Mo. App. 1919). of to 






123 See, e.g., Coxhead v. Richards, 2 C. B. 569 (1846); Noonan v. Orton, 32 
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advantageous contractual or voluntary relations because of un- 
certainty over the question of justification.°* No authority 
need be cited for the fact that we enforce contracts despite in- 
finite difficulties both of fact and law over the borderline of what 
constitutes valid consideration in contracts. So, too, in contract 
law, we do not deny effect to implied conditions because of the 
difficulty of distinguishing between conditions implied in fact 
and conditions implied in law.*** We do not give ordinary legal 
effects to contracts affected with illegality despite the difficulty 
at the borderlines of determining the range of illegality.°* Under 
the circumstances, why should it be regarded as fatal to the sound- 
ness of allowing an action for anticipatory repudiation that there 
may be subsidiary questions of fact or law on the borderline in 
determining exactly what constitutes such repudiation as to be 
actionable? *** The presence of such subsidiary questions in 
marking out the limits of application of legal rules is well nigh 
universal. 

So far as the objection of uncertainty as to the limits of the 
doctrine of anticipatory breach is based on the difficulties involved 
in the so-called necessity of election to accept the repudiation as 
a breach, in order to give rise to a cause of action, the objection 
must fall with the so-called necessity of election itself on which 





Wis. 106 (1873) ; Edmondson v. Birch, [1907] 1 K. B. 371; Owen v. Ogilvie Co., 
32 App. Div. 465, 53 N. Y. Supp. 1033 (1898). 

124 See notes 56 and 57, supra. 

125 2 Wiiuiston, Contracts §§ 825, 827. 

126 See, e.g., Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U. S. 373 
(1911) ; United States v. Colgate & Co., 250 U. S. 300 (1919) ; Fed. Trade Comm. 
v. Beech-Nut Packing Co., 257 U.S. 441 (1922). 

127 The subsidiary problems of fact and law on the borderline of what consti- 
tutes actionable repudiation are sufficiently numerous and important to require 
a separate article for adequate treatment. It can be suggested here, however, that 
the problem of how far prospective inability to perform is equivalent to positive 
repudiation as a cause of action presents few intrinsic difficulties, when it is clearly 
perceived that anticipatory repudiation as a cause of action is analogous to a tort, 
consisting in its being an unjustified impairment or destruction by the repudiator’s 
wrongful act of the promisee’s interest in the existing contractual relation pending 
performance. See Vold, supra note 12, at 301-08, reaching the general conclusion 
that voluntary prospective inability is actionable while involuntary inability is not. 
The problem of bankruptcy as the equivalent of anticipatory repudiation goes 
farther than this, suggesting a parallel here with affirmative obligations in the law 
of torts. Both these aspects are elusive and require more systematic investigation 
and presentation. 
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it is premised.’** This necessity seems indefensible on the merits; 
it is largely unjustified as a matter of authority; **° and it is now 
deliberately rejected in recent well considered cases.**° 

Another objection from the standpoint of the social interests 
involved has sometimes been set forth in that the promisor’s free- 
dom of action in repudiating is restricted by the doctrine of antic- 
ipatory breach. It has been urged that anticipatory repudiation, 
where there will in any event be a breach at the time for per- 
formance, far from being a wrongful act, is a laudable effort on 
the part of the promisor to give warning to the promisee of the 
impending loss by breach, and permit him seasonably to take pre- 
cautionary measures,*** a course which it is intimated ought to be 
encouraged rather than penalized. On closer analysis, however, 
this argument is found to rest on a grotesque misconception both 
of the state of the law and of the merits involved. As applied to 
notice of mere inevitable inability this argument is not needed, 
since the facts of such notice do not under the authorities amount 
to actionable repudiation, the misfortune not having come about 
through the acts of the promisor. As applied to positive inten- 
tional anticipatory repudiation this argument is manifestly in the 
same class as if its subject matter were attempted crime, assault, 
or intimidation. Who would argue that the manifestation of im- 
pending violence by the wrongdoer is laudable because it gives 
the victim a chance to dodge? Manifestly the victim is entitled 
to security both from the threat and from the completed violence. 
So here, security of transactions requires that when parties stand 
in contractual relations there shall be neither breach at the end 
nor repudiation meanwhile. As a social matter any supposed in- 
terest in freedom of action for repudiating must yield to the social 
interest in security of transactions. 





128 For various views see 3 WILLISTON, CoNnTRACTS §§ 1322, 1323, 1333, 13343 
Ballantine, supra note 12, at 344-48; Limburg, supra note 12, at 148-62. 

129 The so-called necessity of election as a requirement involved in the anticipa- 
tory breach doctrine originated in a dictum in Avery v. Bowden, supra note 38, 
from which it was rephrased in another dictum, by Cockburn, L. J., in Frost v. 
Knight, supra note 11. The convenient brevity and seeming exactness of this later 
dictum procured its further frequent repetition in the so-called leading cases, now 
cited for it, which apparently without exception rested on other grounds. 

180 3 Wirxiston, ConTRACTsS § 1334. See especially Lagerloef Trading Co. v. 
Am. Paper Products Co., supra note 2. 

131 Corliss, C. J., in Stanford v. McGill, supra note 9. 





TORT ASPECT OF REPUDIATION OF CONTRACTS 375 


After thus setting forth the more conspicuous interests, in- 
dividual and social, which appear to be involved on each side we 
must balance them against each other in reaching our conclusion 
on the merits. We have, on one side, the prima facie case for 
allowing an immediate action for anticipatory repudiation that 
such an action shifts the burden of the damage to the party who 
unjustifiably caused it, together with the further fact that such an 
action often tends strongly to conserve available resources, pre- 
vent waste, and increase general productive efficiency. On the 
other side are the relatively minor individual considerations of 
hardship on the repudiating promisor in having to settle at once 
and in losing the privilege of repentance, together with the further 
problems that satisfactorily assessing damages prospectively is 
sometimes difficult, and that the limits of the doctrine as the 
authorities now stand are vague and uncertain. 

Manifestly, on this weighing of conflicting considerations, the 
reasons in favor of an immediate action for the injured promisee 
are frequently by far the stronger reasons. The hardship on the 
repudiator from permitting an immediate action is balanced by 
the hardship on the innocent promisee of leaving unredressed the 
burden of loss thrown upon him by the promisor’s anticipatory 
repudiation. On the social side is the familiar difficulty of ac- 
curately marking out the limits of the redress available, to be 
weighed against economy in the use of available resources, pre- 
vention of industrial waste, and promotion of increased productive 
efficiency. It seems pretty clear, therefore, that the scales must 
in many types of cases incline to the side of allowing an immediate 
cause of action for anticipatory repudiation. Liberty of action 
to cause damage to another by repudiation is not an interest which 
it is expedient to protect at the expense of security of transactions. 


The overwhelming weight of authority recognizing anticipatory 
repudiation as a cause of action in certain types of cases is, there- 
fore, readily explained on the basis that unjustified interference 
by the repudiator with the promisee’s interest in the subsisting 
contractual relation pending performance has there been recog- 
nized as a legal wrong. There is a positive duty, contractual 
in nature, to perform the contractual promise at maturity, breach 
of which is actionable as the ordinary breach of contract. If sub- 
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sidiary express or implied-in-fact promises are included in the 
contract, a breach of such terms, whatever they are, is similarly 
actionable. Beyond this, however, under the decisions recognizing 
anticipatory repudiation as a legal wrong, there is a negative duty 
on the promisor not by his acts to impair the promisee’s interest in 
the contractual relation pending performance. Breach of this 
negative duty as a cause of action is analogous to a tort, legal 
recognition of which is justified inductively on a preponderance of 
advantage in weighing conflicting interests, while procedural con- 
venience (or historical accident) has classified it as redressible in a 
contract action. This explanation seems much more reasonable 
than the unfriendly explanation that the whole doctrine of antic- 
ipatory breach is a legal monstrosity based on (assumed) legal 
misapprehensions, and that this legal monstrosity, as if by some 
magic unreasoning charm, has conquered most of the courts of the 
country. The growth and spread of the doctrine of anticipatory 
breach indicates rather that it is serving some interest whose real- 
ity has been increasingly clearly felt. The interest which is thus 


served, it is submitted, is the promisee’s interest in the subsisting 
contractual relation pending performance. In accord with this 
general analysis, therefore, the many still unsettled problems on 
the application of the law of anticipatory breach in fact present 
the very practical question whether, under varying types of fact, 
that interest shall be accorded controlling weight over other 
conflicting interests.** 


L. Vold. 


UnrIversiTy oF NesBrAsKA Law ScHOOL. 





132 Tn this connection the close analogy with Lumley v. Gye, already discussed 
in the text, supra pp. 360-62, deserves repeated emphasis. Professor Sayre, in the 
article referred to, supra notes 55, 56, and 108, has made a careful comparison of a 
variety of conflicting interests, whose violent clashing in actual controversies has 
made it hard to define with exactness the limits of the doctrine of inducing breach 
of contract as a tort. A similar study is needed for rational dealing with the 
problems involved in marking out the borderline for the anticipatory breach doc- 
trine. In both cases, increasing the security of transactions, while making out a 
prima facie case, must on certain occasions give way to other more important 
interests. 
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BONDHOLDERS’ COMMITTEES IN REORGANIZATIONS. — When a large 
corporation goes into receivership in connection with a foreclosure, usu- 
ally some or all of a class of bondholders will deposit their claims with 
a committee,’ which subsequently buys the property and reorganizes the 





1 There may be committees formed representing inferior groups, or two or more 
committees representing opposing factions of the same class. The reorganization 
may then be undertaken by a joint committee. 
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corporation. The wide powers given to the committee,’ though perhaps 
necessary in order to handle the complex situation, place it in a position 
to aggrandize itself. Yet the scope of legal protection which may be af- 
forded the individual security holder is limited by his economic help- 
lessness. The courts in ascertaining the duty owed by such committees 
to depositors, non-depositors of equal rank, and to inferior claimants, 
whether creditors or stockholders, have left its nature rather indistinct. 

Though the courts speak of the committee as trustee * for the de- 
positors, it might be contended that the only relation between them is 
contractual. Indeed the common provisions in the deposit agreements, 
giving to the committee both legal and equitable title+ to the deposited 
securities, and granting to it extensive powers,® particularly the power 





2 In reality the committee is chosen by the investment banker who marketed 
the securities. He not only has his reputation to sustain, but perhaps owns a good 
portion of the issue. See Sretson, CRAVATH ZT AL., SOME LEGAL PHASES OF 
CorPORATE FINANCING, REORGANIZATION, AND REGULATION (1917) 153, 162. In the 
drawing up of the deposit agreement the committee may often avoid the conse- 
quences of prior decisions unfavorable to committees by express contrary stipula- 
tion. 

8 See Cox v. Stokes, 156 N. Y. 491, 507, 51 N. E. 316, 321 (1898); Carter v. 
First Nat. Bank, 128 Md. 581, 590, 98 Atl. 77, 80 (1916). 

4 Where the committee is given both legal and equitable title to the bonds, it 
is possible that the broad force of the words would be ignored, particularly where 
the depositor can withdraw his bonds if dissatisfied with the plan. See Werner, J., 
in Industrial and General Trust, Ltd. v. Tod, 170 N. Y. 233, 260, 63 N. E. 285, 
292 (1902). The majority in this case held that the committee was not liable for 
conversion of the bonds where its use of them was merely a breach of contract. 
But cf. United Waterworks Co. v. Stone, 127 Fed. 587 (D. Mass. 1904). 

5 For a portion of a typical agreement, see Carter v. First Nat. Bank, supra 
note 3. Usual powers given to the committee to be exercised at its discretion 
include the power: 

(a) to direct the trustees to foreclose the mortgage securing the bond issue. 

(b) to buy the property at the foreclosure sale, using the deposited securities to 
pay the price. 

(c) to reorganize the company, awarding to the depositors securities of such 
amount and priority as the committee deems fair. Where the provision was that 
the depositors were to be awarded their respective interests, it was held that the 
committee had no power to give shares to the old stockholders, even though each 
stockholder was assessed 10 per cent of the par of the shares given. United Water- 
works Co. v. Omaha Water Co., 164 N. Y. 41, 58 N. E. 58 (1900) ; United Water- 
works Co. v. Stone, supra note 4. But cf. White v. Wood, 59 Hun 610, 13 N. Y. 
Supp. 631 (1891). Since the principal source of new money is usually such assess- 
ments, it is doubtful if these cases would be followed. The committee is not as 
a rule obligated to make a plan, nor is it bound by any plan announced where such 
plan is impracticable. Ginty v. Ocean Shore R. R., 172 Cal. 31, 155 Pac. 77 (1916) ; 
Van Siclen v. Bartol, 95 Fed. 793 (E. D. Pa. 1899). But benefits secured in pur- 
suance of a feasible plan must not be relinquished. Cox v. Stokes, supra note 3. 
Cf. Cushman v. Bonfield, 139 Ill. 219, 28 N. E. 937 (1891) ; Indiana, etc. Ry. v. 
Swannell, 157 Ill. 616, 41 N. E. 989 (1895). ’ : 

(d) to pledge the corporate property for the purpose of raising such new capi- 
tal as the committee deems necessary. See Cox v. Stokes, supra note 3; Mawhinney 
v. Bliss, 117 App. Div. 255, 102 N. Y. Supp. 279 (1917). 

(e) to incur expenses and to pledge the deposited bonds therefore. As to the 
limits of this discretion see Titus v. U. S. Smelting, etc. Co., 231 Fed. 205 (S. D. 
N. Y. 1916). The purchase of property foreign to the purpose of the reorganiza- 
tion is an unwarrantable expenditure. Carter v. First Nat. Bank, supra note 3. 
But cf. Venner v. Fitzgerald, 91 Fed. 335 (S. D. N. Y. 1899). 
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to secure for itself advantages as underwriters of new securities, create 
incidents inconsistent with those of the orthodox trust relation. On the 
other hand, an explanation of the decisions based solely on a contractual 
relation seems inadequate.® In construing the agreement, the courts 
have taken the depositors’ welfare ‘ as their criterion. Such an approach 
is entirely foreign to ordinary contracts. Moreover, there are some de- 
cisions in which the courts have arbitrarily read into the document pro- 
visions not there mentioned. Thus, though the agreement is silent on 
the matter, the committee may not perpetuate its control in the new 
company by means of a voting trust.* Likewise, in the absence of ex- 
press authorization, contracts made between the committee and its mem- 
bers’ firms probably would be void.® And finally, the committee is 
liable to account not only according to the agreement but at any time 
when wrongdoing is alleged.'° These decisions would seem to indicate 
that some type of a fiduciary relation exists. 

The relations between the committee and those other than depositors 
are more difficult to formulate. Superficially it seems a truism that a 
group of bondholders may buy the property on foreclosure and be free 
from all claims, the inferior equities having been extinguished by the 
foreclosure and the rights of non-depositing bondholders having been 
discharged by payment in cash of a proportionate share of the proceeds 





6 Asa rule it is provided that the committee is to be liable only for “ wilful mis- 
feasance.” Courts have ignored this requirement in awarding damages on basis 
of breach of contract. Industrial and General Trust, Ltd. v. Tod, 180 N. Y. 215, 
73 N. E. 7 (1905). In Cox v. Stokes, supra note 3, it was said that bad faith would 
be presumed where the committee exceeded its power. 

A provision that the committee shall be the sole judge in construing the agree- 
ment, which if enforced would seriously impair its force as a contract, will be ig- 
nored as against public policy. Industrial and General Trust, Ltd. v. Tod, supra. 

7 See cases cited supra notes 5 and 6. An important decision, showing this tend- 
ency, holds that where the agreement allows the depositor thirty days after the 
announcement of the plan to withdraw his deposit, if he is dissatisfied with the 
plan, there is an implied obligation on the committee to announce the plan before 
it buys in the property. Industrial and General Trust, Ltd. v. Tod, supra note 6. 
Contra: U. S. & Mexican Trust Co. v. U. S. & Mexican Trust Co., 250 Fed. 377 
(C. C. A. 8th, 1918) semble. Otherwise the right to withdraw is worth little, for 
the depositor would have no opportunity of buying in the property in conjunction 
with others should a sufficient number withdraw. After the thirty days the de- 
positor cannot withdraw though the plan is unfair. Habirshaw, etc. Co. v. 
Habirshaw, etc. Co., 296 Fed. 875 (C. C. A. 2d, 1924). The only remedy is to ap- 
peal to the court not to confirm a sale of the property to the committee until the 
plan is made fair. The right to object is not lost by the failure to withdraw, so 
far as the committee has exceeded its powers. United Waterworks Co. v. Omaha 
Water Co., supra note 5. Cf. Industrial and General Trust, Ltd. v. Tod, supra 
note 6. But cf, Cowell v. City Water Supply Co., 130 Iowa 671, 105 N. W. 1016 
(1906). 

8 United Waterworks Co. v. Omaha Water Co., supra note 5. But cf. Cowell 
v. City Water Supply Co., supra note 7. 

® Parker v. New England Oil Corp., 8 F.(2d) 392 (D. Mass. 1925), rev’d on 
other grounds, 19 F.(2d) 903 (C. C. A. 1st, 1927). See infra note 17. 

10 Mawhinney v. Bliss, supra note 5. Though trustees are liable to account at 
any time, perhaps the committee must be charged with wrongdoing before an ac- 
count is in order; otherwise there would be an undue interference with the reor- 
ganization. Jbid. at 262, 102 N. Y. Supp. at 284. The allegations of misfeasance 
must be very definite. Venner v. Fitzgerald, supra note 5. 
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of the sale. Thus if the old stockholders are offered securities upon pay- 
ing assessments within a certain time, they must pay within that time 
and cannot complain of the committee’s misconduct.** Though such 
misconduct will swell the volume of securities to be issued and claims 
against the new company, a stockholder cannot complain that what he 
is offered is not as valuable as might be. And it has been held that bond- 
holders who have failed to deposit, though of the class undertaking the 
reorganization, are without rights in the reorganization.‘* These re- 
sults, however, seem less inevitable if the relation of foreclosure to re- 
organization is considered. 

Though a corporation is temporarily embarrassed, its property as a 
going concern is often worth more than all its debts. There is no market 
for it, and the technical sale on foreclosure is merely a device for allow- 
ing the major equities to supervise the re-allocation of financial control. 
If the committee offers a fair plan the property is sold to it for the pur- 
poses of distribution on this plan. The court fixes an upset price,** allow- 
ing cancellation of the deposited bonds as part payment and requiring 
only enough cash to pay receivership expenses and dissenting bond- 
holders. The percentage of par which a dissenting bondholder receives 
depends on the ratio of the upset price to the number of bonds and is 
sometimes as low as ten per cent. If the plan justifies dissent, or if, 
though fair, it does not permit all bondholders to participate, the court 
may feel called upon to provide for non-depositors by a high upset 
price or by keeping the property in court.** The alternative of changing 
the plan and taking in all bondholders is less expensive and is usually 
the committee’s only feasible course. Thus, because courts now realize 
that a foreclosure sale is a step to reorganization rather than a sale to 
strangers,’* and because the court’s technique usually compels the com- 
mittee to take in non-depositors, it seems that the dissenters should be 





11 Miller v. Dodge, 28 Misc. 640, 59 N. Y. Supp. 1070 (1899) ; Dow v. Iowa 
Cent. Ry., 144 N. Y. 426, 39 N. E. 398 (1805). 

12 Bound v. South Carolina R. R., 78 Fed. 49 (C. C. A. 4th, 1897) ; Landis v. 
Western Pa. R. R., 133 Pa. 579, 19 Atl. 556 (1890) ; Appeal of the Fidelity Ins., etc. 
Co., 106 Pa. 144 (1884); Keane v. Moffly, 217 Pa. 240, 66 Atl. 319 (1907); 
Ginty v. Ocean Shore R. R., supra note 5. But cf. Walker v. Whelen, 4 Phila. 389 
(Pa. 1861), which seems a very advanced opinion for its time. It has been held 
that the depositors cannot complain if the committee allows late deposits, since 
equity favors the sharing of the benefits of reorganization by all bondholders. 
Walker v. Montclair, etc. Ry., 30 N. J. Eq. 525 (1879). In Shaw v. Railroad, 100 
U. S! 605 (1879), the Court extended the time for deposits pending an attack on 
the reorganization plan. Cf. Southern Pac. R. R. v. Bogert, 250 U. S. 483 (1910). 
But cf. Beaton v. Seaboard Portland Cement Co., 211 Fed. 84 (C. C. A. 2d, 
1914). It is probable that a bondholder never given the chance to enter into the 
reorganization could protest, though on the logic of the cases this fact should be 
immaterial. Cf. Reed v. Schmidt, 115 Ky. 67, 72 S. W. 367 (1903). 

18 See Weiner, Conflicting Functions of the Upset Price in a Corporate Reor- 
ganization (1927) 27 Cor. L. Rev. 132; Spring, Upset Prices in Corporate Reorgan- 
ization (1919) 32 Harv. L. REv. 480. 

14 See Guaranty Trust Co. v. Missouri, etc. Ry., 238 Fed. 812, 814 (E. D. Mo. 
1916) ; Weiner, supra note 13, at 152 et seq. 

15 This comparatively recent judicial view was well stated in Walker v. Whelen, 
supra note 12, a decision tending to support the conclusion of the text. See also 
Shaw v. Railroad, supra note 12. Some of the cases cited in note 12 which seem to 
be contrary to the view of the text can be distinguished on the ground of laches. 
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deemed to have a sufficient interest in the reorganization to complain of 
the committee’s misconduct.*® 

In a recent case** the committee’s misconduct was held to be a 
wrong to the receivership estate rather than to the non-depositor, so that 
only the receiver could sue. The court considered as analogous the case 
of a stockholder not being permitted to sue for a wrong to the corpora- 
tion when a receiver is appointed. But the committee’s misconduct 
does not diminish the assets under the protection of the receiver; it 
appears rather in the improper distribution of securities in the new com- 
pany,’® so that the wrong is peculiar to those entitled to share in these 
securities. ‘As a practical matter, it is unfortunate to require interested 
parties to rely on the receiver who is often a tool of the committee. 

By the rule of Boyd v. Northern Pacific R. R.,'® if old stockholders 
are allowed to participate, even though only upon payment of assess- 
ments, the unsecured creditors must receive consideration. Since such 
creditors may usually be ignored if the stockholders are, this rule may 
be based merely on the unfairness of excluding creditors where stock- 
holders are allowed to participate. Under this view, creditors could not 
hold the committee to account, any more than could the stockholders. 
But if the Boyd case is a recognition that under some circumstances the 
foreclosure is simply a means to an end, and that, to an extent depend- 
ing on the value of the property, inferior equities survive,?° unsecured 
creditors, and in some instances stockholders, would have a sufficient in- 
terest in the reorganization to hold the committee to account. 





JupictaL Power To SET ASIDE ORDERS OF THE INTERSTATE Com- 
MERCE COMMISSION. — Despite early intimations to the contrary, it 





16 There has been much debate on the converse of this proposition: namely, can 
the dissenters be compelled to accept securities in the new company in lieu of 
the cash payment? For an argument that they can, see Rosenberg, Reorganization 
—The Next Step (1922) 22 Cor. L. Rev. 14. Contra: Swaine, Reorganization 
— The Next Step: A Reply to Mr. James N. Rosenberg (1922) 22 Cor. L. Rev. 
121; (1923) 36 Harv. L. Rev. 1007. This discussion was provoked by what has 
been termed the “ revolutionary opinion ” of Phipps v. Chicago, R. I., etc. Ry., 284 
Fed. 945 (C. C. A. 8th, 1922). A decision much earlier and much more revolu- 
tionary, apparently overlooked by these writers, is Gates v. Boston and N, Y. Air 
Line Co., 53 Conn, 333, 5 Atl. 695 (1895). 

17 Parker v. New England Oil Corp., 19 F.(2d) 903 (C. C. A. 1st, 1927). The 
case may be supported on other reasons given by the court. 

18 See Habirshaw, etc. Co. v. Habirshaw, etc. Co., supra note 7, at 879-80. 

19 228 U. S. 482 (1913). 

20 In the Boyd case itself the court seemed to go on the ground that the value of 
the property was immaterial. But in Kansas, etc. Ry. v. Guardian Trust Co., 240 
U. S. 166, 176 (1916), there is a dictum that the value is only applicable where the 
property exceeds in value the mortgage debt. This dictum is criticized in (1923) 
36 Harv. L. Rev. 1007, 1009, n. 19, on the ground that where the property is more 
valuable than the debt, the inferior creditors of course have a right to share, so 
that the Boyd case is only important where the property is of less value and the 
creditors’ participation is conditioned on the stockholders’ being admitted. But 
this criticism ignores the fact that technically the creditors have been foreclosed no 
matter what the actual value of the property. 

1 United States v. Ill. Cent. R. R., 244 U. S. 82, 89 (1917). 
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is now well settled that the federal courts? have power to review per- 
missive * as well as affirmative* orders of the Interstate Commerce 
Commission. While it is generally held that the petitioner must first 
have sought relief from the Commission before the court will entertain a 
suit, this is not always essential. The judicial examination is usually 
confined to questions of law;’ findings of fact will not be set aside 
if there is substantial evidence to support them. Orders beyond the 
statutory authority of the Commission,’ violating constitutional guaran- 
tees,’° or totally unsupported by the evidence," will be set aside. 





2 Sec. 16 of the Hepburn Act provided for review of orders of' the Interstate 
Commerce Commission. 34 StaT. 584, 592 (1906). See B.& O.R. KR. v.1.C.C.,, 
215 U.S. 216, 219 (1909). In 1910, Congress transferred to the newly created Com- 
merce Court exclusive jurisdiction over cases to “enjoin, set aside, annul, or sus- 
pend in whole or in part any order of the Interstate Commerce Commission.” 36 
STAT. 539 (1910), 36 Stat. 1148 (1911), U. S. Comp. Stat. (1916) § 993. In 1913 
Congress abolished the Commerce Court and transferred its jurisdiction to the Dis- 
trict Courts. 38 Stat. 219 (1913), 28 U. S. C. A. (1927) § 41(28). 

8 The Chicago Junction Case, 264 U.S. 258, 263 (1924); Colorado v. United 
States, 271 U.S. 153 (1925). 

4 See Procter & Gamble Co. v. United States, 225 U. S. 282 (1912). Although 
the period within which the Commission has declared its order will be effective has 
expired before the appeal reaches the Supreme Court, the appeal will, nevertheless, 
be heard. Otherwise the Commission could defeat the power of the courts by issu- 
ing short term orders. So. Pac. Terminal Co. v. I. C. C., 219 U. S. 498 (1911). 
But the appeal will not be heard where Congress has, in the meantime, changed the 
statutory powers of the Commission with reference to the particular subject matter. 
United States v. Alaska S. S. Co., 253 U. S. 113 (1920). 

5 For a full discussion of the nature of judicial review of decisions of the Inter- 
state Commerce Commission see Tollefson, Judicial Review of the Decisions of 
the Interstate Commerce Commission (1927) 11 Munn. L. REv. 389, 504; Hull, 
Jurisdiction of Causes of Action Arising Under the Act to Regulate Commerce 
(1917) 17 Cor. L. REv. 309, 315; Isaacs, Review of Administrative Findings (1921) 
30 YALE L. J. 781; Curtis, Judicial Review of Commission (1921) 34 Harv. L. REv. 
862. Cf. Dickinson, ADMINISTRATIVE JUSTICE AND THE SUPREMACY OF THE LAW 
IN THE UNITED STATES (1927) c. 8 (Fed. Trade Comm.). 

6 For a summary of the cases on this matter see Tollefson, supra note 5, at 399. 

7 See infra note 8. 

s$7.cC. C. v. Del, L. & W. R. R., 220 BU. S. 235, 25x (x911); I. C.-C. v. 
Union Pac. R. R., 222 U. S. 541, 547 (1912) ; New England Divisions Case, 261 
U. S. 184, 203 (1923); Virginian Ry. v. United States, 272 U. S. 658, 665 (1926) ; 
Chicago, R. I., & Pac. Ry. v. United States, 274 U.S. 29, 33 (1927). But it re- 
quires more than a scintilla of evidence to sustain the findings of the Commission. 
I. C. C. v. Union Pac. R. R., 222 U.S. 541, 547, 548 (1912). 

In Ohio Valley Water Co. v. Ben Avon Borough, 253 U. S. 287 (1920), the 
Court said that where the order of an administrative commission is claimed to be 
confiscatory the court must make its own independent judgment as to both law 
and fact. The case has been explained as laying down the rule that parties cannot 
be deprived of judicial review of findings of fact when they claim that their con- 
stitutional rights have been transcended, but that the findings of the Commission 
will carry great weight with the court. See Curtis, supra note 5. 

® I. C. C. v. Northern Pac. R. R., 216 U. S. 538 (1910) ; Omaha, etc. St. Ry. 
v. I. C. C., 230 U. S. 324 (1913); United States v. Pennsylvania R. R., 242 U.S. 
208 (1916); Cent. R. R. of N. J. v. United States, 257 U. S. 247 (1921); Peoria & 
Pekin Union Ry. v. United States, 263 U.S. 528 (1924). 

10 See Procter & Gamble Co. v. United States, supra note 4, at 298; United 
States v. B. & O. R. R., 225 U.S. 306, 323 (1912) ; I. C. C. v. Louisville & Nashville 
R. R., 227 U. S. 88, 92 (1913). 

Administrative orders, quasi-judicial in character, are void if a hearing was 
denied, or if that granted was inadequate or manifestly unfair. See I. C. C. v. 
Louisville & Nashville R. R., supra, at ot. 

11 I. C. C. v. Northern Pac. Ry., supra note 9; Florida East Coast Ry. v. 
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The Supreme Court has held ** that a denial of relief cannot be at- 
tacked, because Congress never intended to impose a duty to act upon 
the Commission.** But there is nothing in the Interstate Commerce 
Act itself necessitating this conclusion, and the validity of the ruling 
may be questioned. Under the present state of the law an appeal to the 
courts may be taken from an affirmative order, but if a carrier obeys the 
order and later petitions for modification, a consequent denial may not 
be attacked, even though the issues are the same. While it is true that 
the Commission could temporarily defeat an order of a court requiring 
relief, that should not be a fatal objection. If the court sets aside an 
affirmative order because it goes too far, the Commission might issue an 
order going almost as far; if the court by mandamus orders the Commis- 
sion to hear a matter over which it had mistakenly decided it had no 
jurisdiction,’* the Commission may arbitrarily refuse to grant relief on 
the merits; ‘® but these possibilities have never deterred the courts from 
acting. In the Jntermountain Rate Cases,‘* moreover, the Court as- 
sumed a jurisdiction seemingly inconsistent with its customary refusal 
to review orders denying relief. The Commission had issued an order 
granting only part of the relief sought, and the attack upon the order 
was based solely on the ground that it denied part of the desired relief. 
The Supreme Court, disregarding the real nature of the complaint, 
seized upon the existence of an affirmative order as a means of reviewing 
the Commission’s refusal to grant further relief. The magnitude of the 
interests at stake probably had some weight with the Court, but the case 
was an indication that in its decisions refusing to review orders denying 
relief, the Court was merely adopting a rule of convenience from which 
it will deviate on occasion.** 





United States, 234 U. S. 167 (1914); Phila. & Reading Co. v. United States, 240 
U. S. 334 (1916); United States v. N. Y. Cent. R. R., 263 U. S. 603 (1924); 
United States v. Abilene & So. Ry., 265 U.S. 274, 289 (1924). 

Findings of the Interstate Commerce Commission must be based solely on the 
evidence which has been introduced at the hearings. See I. C. C. v. Louisville & 
Nashville R. R., supra note 10, at 93. But being primarily an administrative body, 
the Commission need not follow all the strict rules of evidence, even when acting 
in a quasi-judicial capacity. See I. C. C. v. Baird, 194 U. S. 25, 44 (1904). 

12 Procter & Gamble Co. v. United States, supra note 4; Hooker v. Knapp, 
225 U.S. 302 (1912) ; Lehigh Valley R. R. v. United States, 243 U.S. 412 (1917); 
Manufacturers Ry. v. United States, 246 U. S. 457, 483 (1918). Cf. (1917) 30 
Harv. L. REv. 290. 

18 See Procter & Gamble Co. v. United States, supra note 4, at 296, 297. 

14 J. C. C. v. Humboldt S. S. Co., 224 U. S. 474 (1912) ; United States ex rel. 
Louisville Cement Co. v. I. C. C., 246 U. S. 638 (1918). This power is part of the 
general jurisdiction to compel administrative officials to perform their duties. In 
United States ex rel. Kansas City So. Ry. v. I. C. C., 252 U. S. 178 (1920), man- 
damus issued to compel the Commission to receive material evidence for valuation 
purposes. 

15 The Commission’s dismissal after a hearing on the merits is final in such a 
case. I. C. C. v. United States ex rel. Waste Merchants’ Ass’n, 260 U. S. 32 (1922). 

16 234 U. S. 476 (1914). See United States v. Union Pac. R. R., 234 U. S. 
495 (1914); United States v. New River Co., 265 U. S. 533 (1924) accord. But 
cf. Hooker v. Knapp, supra note 12, where it was held that an order of the Commis- 
sion reducing freight rates could not be enjoined merely because it did not order the 
full reduction sought by the complainant. 

17 The Court, in the Intermountain Rate Cases, even overrode the express pro- 
vision of Congress that in a situation like that before the Court relief should be 
entirely within the discretion of the Commission. See 36 Stat. 547 (1910), U. S. 
Comp. Stat. (1916) § 8566(1). 
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Where the Commission makes an administrative order which does 
not purport to decide the substantive rights or duties of any parties 
concerned, the courts will not review it. Such orders have not been con- 
sidered as giving rise to cases or controversies over which the courts’ 
jurisdiction is limited, and they may only be attacked collaterally when 
used as a basis for affirmative action. Accordingly, it has been held 
that an order setting a date for a hearing cannot be used as a means of 
contesting the jurisdiction of the Commission.** Likewise an order 
setting a tentative ?® or final ?° valuation of a railroad cannot be at- 
tacked until it is used as the basis of an affirmative order. In a recent 
case *! the carrier tried to set aside the Commission’s certification to the 
Secretary of the Treasury of amounts due the carrier under the guaranty 
of earnings for the six months period after the return of the roads to 
private control. The bill was dismissed for lack of jurisdiction. It 
would seem that the Commission had merely acted as an accounting 
medium, and the remedy of the railroad lies in a collateral attack upon 
the accounting methods used, by suing in the Court of Claims ** for the 
additional amounts it claims are due. 





Proor BY A SURETY IN RECEIVERSHIP PROCEEDINGS. — In a typical 
surety undertaking an indemnity company guarantees the payment of 
the entire obligation of the debtor to the creditor but limits its liability 
to a certain sum. Should the debtor become insolvent the surety will 
undoubtedly be called upon to fulfill its undertaking, but oftentimes 
this results in only partial satisfaction of the creditor’s claim. The 
question then arises as to the rights of the creditor and the surety to 
prove their claims with the receiver. In such a case the definite pro- 
visions of the National Bankruptcy Act? do not apply, and the de- 





18 United States v. Ill. Cent. R. R., 244 U. S. 82 (1917); N. Y., Ont. & Western 
Ry. v. United States, 14 F.(2d) 850 (1926), aff'd, 273 U.S. 652 (1927). 

19 Delaware & Hudson Co. v. United States, 266 U. S. 438 (1925). 

20 Los Angeles & S. L. R. R. v. United States, 273 U.S. 299 (1926). See (1926) 
39 Harv. L. Rev. 880. 

21 Great Northern Ry. v. United States, U. S. Daily, Oct. 17, 1927 (D. Minn.). 

22 See 24 Strat. 505 (1887), 28 U. S. C. A. (1927) $241. The suit cannot be 
brought in the district court because the amount in issue is in excess of ten thousand 
payee 36 STAT. 1091, 1093 (1911), 43 STAT. 972 (1925), 28 U.S. C. A. (1927) 

41(20). 

1 That this situation is to be distinguished from the case of a surety who 
guarantees the principal’s undertaking up to a certain amount only and assumes 
a coéxtensive liability, see infra note 18. 

2 30 Strat. 544, § 57(i) (1898), amended by 32 Strat. 799 (1903), 11 U.S. C. A. 
§ 93(i) (1927), provides that “ whenever a creditor, whose claim against a bank- 
rupt estate is secured by the individual undertaking of any person, fails to prove 
such claim, such person may do so in the creditor’s name, and if he discharge such 
undertaking in whole or in part, he shall be subrogated to that extent to the 
rights of the creditor.” This section, by denying the surety any right to prove on 
his indemnity contract, avoids all difficulties when bankruptcy is involved. The 
creditor’s claim alone is provable. Farming Co. v. Brannon, 263 Fed. 891 (C. C. 
A. 6th, 1920) ; Im re Heyman, 95 Fed. 800 (S. D. N. Y. 1899). And with refer- 
ence to the problem under discussion, it has been held that the surety has no 
right to any part of the dividends paid on the claim until the creditor has been 
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cisions have run the gamut of possible solutions.* 

The problem arises, however, only when the surety. conceives of its 
right to prove in insolvency as based on a promise of reimbursement, 
either express or implied,* for it is too well settled to admit of doubt 
that a surety’s right to be subrogated to a creditor’s claim accrues only 
when the debtor’s obligation to the creditor has been completely dis- 
charged.® An equally fundamental concept is that the debtor is ulti- 
mately bound to pay no more than the original amount of the creditor’s 
claim. There is in substance but one debt outstanding,® and the solu- 
tion, arrived at by a recent decision allowing the creditor to prove for 
the original amount of his claim, and also the surety for that which it 
has paid,’ seems clearly objectionable. The injury to the other credi- 
tors, because of the double dividends paid on part of the debt,® is alone 
a sufficient basis for criticising this result.? In a second recent case, the 





made whole. Westinghouse Elec. Mfg. Co. v. Fidelity & Deposit Co., 251 Mass. 
418, 146 N. E. 711 (1925). 

3 The problem must also be distinguished from that raised by the case of a 
surety who, having guaranteed the entire debt of the principal and assumed a co- 
extensive liability, has made a partial payment. With the creditor assured of 
being made whole by virtue of his right to proceed against the surety for the 
remainder, the question of who can prove, and in what amounts, is not one in- 
volving any serious consequences, as long as double proof is avoided. 

4 In most surety bonds, the principal expressly promises to indemnify the 
surety, but if such a promise is omitted, it is held that there is an implied promise 
to do so. See 2 Wittiston, Contracts (1920) §1274. The right of reimburse- 
ment is available upon part payment. Vermeule v. York Cliffs Improvement Co., 
105 Me. 350, 74 Atl. 800 (1909); Bullock v. Campbell, 9 Gill 182 (Md. 1850). 
The Statute of Limitations runs on the right of reimbursement from the time of 
such payment. Davies v. Humphreys, 6 M. & W. 153 (1840). 

5 The rule is the same whether the surety has limited his liability or has as- 
sumed a coéxtensive liability. U. S. Fid. & Guar. Co. v. Union Bank & Trust 
Co., 228 Fed. 448 (C. C. A. 6th, 1915) ; McGrath v. Carnegie Trust Co., 221 N. Y. 
92, 116 N. E. 787 (1917). But cf. In re Am. Product Co., 224 Fed. 401 (C. C. A. 
3d, 1915). 

6 This conception is carried to the ultimate in the Bankruptcy Act, where by 
§ 57(z) (see supra note 2) the surety is allowed to prove only the creditor’s claim 
if the creditor fails to. As a consequence, if the creditor has received a preference 
the surety is denied a right to prove until it is returned. In re Schmechel, 104 
Fed. 64 ." D. Mo. 1900); Livingstone v. Heineman, 120 Fed. 786 (C. C. A. 
6th, 1903). 

7 U. S. Fid. & Guar. Co. v. Centropolis Bank, 17 F.(2d) 913 (C. C. A. 8th, 
1927). The plaintiff’s liability under a surety bond, drawn in favor of the credi- 
tor, was limited to $50,000, but it guaranteed the entire undertaking of the debtor. 
The claim of the creditor, upon the debtor’s insolvency, amounted to $120,000, 
for which sum he proved with the receiver. The plaintiff paid the creditor $50,000. 
From an order denying the plaintiff’s right to prove for that sum, it appealed. 
Held, that the plaintiff’s claim under its indemnity contract should be allowed. 
Cf. U. S. Fid. & Guar. Co. v. Carnegie Trust Co., 177 App. Div. 176, 164 N. Y. 
Supp. 92 (1917), aff'd, 221 N. Y. 646, 117 N. E. 1086 (1917). 

8 The rule against double dividends has been made expressly applicable in 
bankruptcy proceedings. GENERAL OrpER XXI(4) (1899), adopted pursuant to 
the Bankruptcy Act, provides with respect to proof by sureties “that no dividend 
shall be paid upon such claim, except upon satisfactory proof that it will diminish 
pro tanto the original debt.” See Matter of Am. Paper Co., 243 Fed. 753 (D.N. J. 
1917), aff'd, 246 Fed. 790 (C. C. A. 3d, 1917). : 

® An additional objection is that the surety is participating before the creditor 
is made whole. This is obviated, however, by providing that the surety hold for 
the creditor the amount by which his participation has diminished the creditor’s 
dividends. U.S. Fid. & Guar. Co. v. Carnegie Trust Co., supra note 7. 
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court obviated this objection by requiring the creditor to reduce his 
claim by an amount equivalent to that which he received from the 
surety.1° An acceptance of this latter view, however, would be some- 
what surprising in the light of the refusal of the federal courts to re- 
quire a reduction even where the creditor holds property of the insol- 
vent debtor as security for the payment of the debt.** The arguments 
in favor of the “ chancery ” rule applied in such a case are equally ap- 
plicable to this situation.’* The creditor’s purpose, in requiring the ad- 
ditional undertaking, was to be made whole even at the expense of the 
surety. Where the surety has made no payment, the creditor, after 
proof against the insolvent debtor’s estate, admittedly may recover any 
deficiency from the surety, subject, of course, to the expressed limita- 
tion of liability. The solution of the second case would allow the 
surety, by simply making an anticipatory payment in lieu of a later 
one, to deprive the creditor of a part of his expected benefit. Moreover, 
it permits the surety, in utter derogation of the purpose of its contract, 
to participate in the distribution of the assets of the insolvent principal 
before the claim which it has guaranteed has been satisfied.** 
Recognizing the difficulties involved in the foregoing solutions, many 
decisions have allowed only the creditor’s original claim to be filed, and 
provide as to the surety that it is entitled to that part of the dividend 
which is in excess of the amount necessary to make the creditor whole."* 
This is substantially the procedure provided by the National Bank- 
ruptcy Act.** That the surety is thereby adequately protected *° 
seems clear upon principle. In the normal situation where the surety 
has assumed a liability coéxtensive with the debt that he has guar- 





10 Am. Surety Co. v. Nat. Bank of Barnesville, 17 F.(2d) 942 (S. D. Ohio 
1927). The plaintiff, on the application of the P bank, executed a surety bond in 
the sum of $6000 in favor of C, guaranteeing that all funds deposited by C with P 
would be faithfully kept and accounted for. P became insolvent, owing C $16,- 
ooo. C filed a claim with the receiver for the full amount. The plaintiff then 
paid C $6000, and brought a bill in equity to compel the receiver to accept his 
claim for that amount. Held, that C’s claim be reduced by $6000, and that the 
plaintiff’s, based on his indemnity contract, be allowed. 

11 Merrill v. Nat. Bank of Jacksonville, 173 U. S. 131 (1809) ; Chemical Nat. 
Bank v. Armstrong, 59 Fed. 372 (C. C. A. 6th, 1893). 

12 For a discussion of the “ chancery ” and “ bankruptcy ” rules in this situa- 

tion, see Clark, Proof by Secured Creditors in Insolvency and Receivership Pro- 
ceedings (1920) 15 Int. L. Rev. 171. The problems would be more analogous, 
however, if the surety in the present case held property of the principal as security. 
The creditor would then fall within the class of “secured” creditors, under 
§ 1(23) of the Bankruptcy Act. See 2 Remincton, BANKRuptTCcy (3d ed. 1923) 
§ 742. 
13 This objection is forceful, for the surety having responded to the extent of 
his liability, the creditor has no right over for a deficiency, such as exists in the 
situation suggested supra note 3. Cf. U. S. Fid. & Guar. Co. v. Carnegie Trust 
Co., supra note 7. 

14 Maryland Casualty Co. v. Fouts, 11 F.(2d) 71 (C. C. A. 4th, 1926); Knaffl 
v. Knoxville Banking & Trust Co., 133 Tenn. 655, 182 S. W. 232 (1916); Board 
of Health v. Teutonia Bank & Trust Co., 137 La. 422, 68 So. 748 (1915); Zim- 
merman v. Chelsea Savings Bank, 161 Mich. 691, 125 N. W. 424 (1910). 

15 See supra note 2. 

16 Williams v. U. S. Fid. & Guar. Co., 236 U. S. 549 (1915). The Court held 
that the surety, protected to that extent, is barred by the principal debtor’s dis- 
charge in bankruptcy. 
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anteed, if he pays the creditor in full before insolvency, the loss which 
he will ultimately bear will be the difference between the amount of the 
original claim and the dividends received thereon.*’ In providing that 
the surety’s liability be limited, the parties had within their contempla- 
tion nothing more than a fixation of the maximum amount the surety 
would ever be called upon to pay. The business understanding proba- 
bly is that the creditor be fully paid before the surety participate. A 
measure of loss similar to that recognized in the situation where the 
surety’s liability is coéxtensive with the entire debt would seem, there- 
fore, appropriate. In the absence of any prejudice to the surety, no 
justifiable reason can be found to allow it to prove on an indemnity 
contract when to do so would produce demonstrably inequitable con- 
sequences.*® 





CONSTITUTIONAL RIGHT OF NON-RESIDENTS TO SuE. — In occasional 
dicta the Supreme Court has asserted * that one of the privileges secured 
to the citizens of each state by the privileges and immunities clause of 
the Federal Constitution * is the right to maintain actions in the courts 
of sister states. Yet state decisions continue to deny to non-residents 
the right to sue under circumstances in which a suit by residents would 
be allowed.* The usual justification* advanced for these holdings, 





17 The surety in that case, however, even under the Bankruptcy Act, should 
be able to prove either upon the theory of subrogation or reimbursement. 
McLaughlin, Amendment of the Bankruptcy Act (1927) 40 Harv. L. Rev. 583, 
585, n. 140. ’ 

18 But when the surety has guaranteed the principal’s undertaking only up to 
a certain amount and has assumed a coéxtensive liability, if both parties under- 
stood that the creditor may extend credit beyond that amount on a running ac- 
count, it would seem possible to hold that they have at least impliedly stipulated 
for partial subrogation upon the surety’s responding to the extent of his obliga- 
tion. In this case the creditor could not insist upon receiving dividends on that 
amount. In re Am. Product Co., supra note 5. See Illinois Surety Co. v. United 
States, 226 Fed. 665, 667 (C. C. A: 7th, 1915). Contra: In re Hanson & Tyler 
Auto Co., 286 Fed. 161 (N. D. Iowa 1922); (1922) 37 Harv. L. REv. 392. See 
2 Wittiston, ConTRACTs § 1273. 

1 See Mo. Pac. R. R. v. Clarendon Boat Oar Co., 257 U. S. 533, 535 (1022); 
Canadian Northern Ry. v. Eggen, 252 U. S. 553, 560, 561 (1920); Chambers v. 
B. & O. R. R., 207 U. S. 142, 148 (1907); Blake v. McClung, 172 U. S. 239, 248, 
256 (1898); Cole v. Cunningham, 133 U.S. 107, 113, 114 (1889) ; Ward v. Mary- 
land, 12 Wall. 418, 430 (U. S. 1870). 

2 Art. IV, § 2, provides, “‘ The Citizens of each State shall be entitled to all privi- 
leges and Immunities of Citizens in the several States.” 

3 Murnan v. Wabash Ry., 246 N. Y. 244, 158 N. E. 508 (10927); Loftus v. 
Pennsylvania R. R., 107 Ohio St. 352, 140 N. E. 94 (1923); Cent. R. R. & Banking 
Co. v. Georgia Const. & Investment Co., 32 S. C. 319, 11 S. E. 192 (1889). 

While there has been no direct decision on the point by the Supreme Court, a 
number of the state courts have recognized the constitutional right of citizens of 
other states to sue, whenever citizens of the court’s state could sue. Morgan v. 
Pennsylvania R. R., 138 S. E. 566 (Va. 1927); Davis v. Minneapolis, etc. Ry., 134 
Minn. 455, 159 N. W. 1084 (1916); Eingartner v. Illinois Steel Co., 94 Wis. 70, 
68 N. W. 664 (1896) ; Cofrode v. Circuit Judge, 79 Mich. 332, 44 N. W. 623 (1890) ; 
Barrell v. Benjamin, 15 Mass. 354 (18109). 

4 For other arguments against the applicability of the privileges and immunities 
clause, see the dissenting opinion of Cassoday, J., in Eingartner v. Illinois Steel 
Co., supra note 3, at 82-87, 68 N. W. at 668-70. 
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namely, that the discrimination is not against citizens of another state 
but against non-residents,’ seems inadequate, for even if residence is 
different from citizenship in the states ° there is still a constitutional pro- 
hibition against discriminating between residents and non-residents who 
are citizens.’ But discrimination against non-residents is not neces- 
sarily unconstitutional and may often be justified as reasonable.* A re- 
quirement of security as a condition of bringing suit may be proper, even 
though applied only to non-residents; ® and a non-resident may be gov- 
erned by the statute of limitations of the place where the cause of action 
arose, whereas in a similar case a resident may claim the benefit of a 
longer statute of the forum.’° There would seem to be a reasonable 
basis for discrimination, in denying one non-resident the right to sue 
another where the cause of action arose outside the state and the subject 
of the action is not located in the state, though at the same time allow- 
ing a resident to sue a non-resident under similar circumstances. In the 
former situation, provided the action is transitory, there is no necessity 
for both parties to litigate away from home, for the plaintiff can get 
jurisdiction over the defendant at the defendant’s residence, if he cannot 
at his own. In the latter situation it is always necessary for one of the 
two parties to litigate away from home. 

The contention that the courts of one state ought not to be burdened 
with the expense and congestion of trying foreign causes between non- 
residents is not without merit.‘ Since residents bear the taxation and 
other obligations incident to the maintenance of courts,’* there would 
seem to be no hostile discrimination in denying their use to non-residents 
who can sue elsewhere. And this fact would also tend to indicate that 
the right of access to a particular set of courts is an incident of local, 
rather than of general, citizenship.** 

Under the New York practice, whereby a court, in its discretion, 
may decline jurisdiction over a suit between non-residents on a foreign 
cause,’* a further constitutional difficulty may be raised. Should some 





5 See Loftus v. Pennsylvania R. R., supra note 3, at 363, 140 N. E. at 97; 
Cent. R. R. & Banking Co. v. Georgia Const. & Investment Co., supra note 3, at 
344, 11 S. E. at 202; Robinson v. Oceanic Steam Navigation Co., 112 N. Y. 315, 
324, 19 N. E. 625, 627 (1889). 

6 This distinction has been made in New York. But it has been suggested that 
“ residence ” in this situation is equivalent to “ domicil,” and that “ domicil ” is the 
only basis of citizenship in a state. It is therefore urged that the distinction is un- 
sound. See (1903) 17 Harv. L. Rev. 54; (1923) 8 Munn. L. REv. 47; (1924) 2 
N. Y. L. Rev. 6. But see (1924) 32 A. L. R. 6, 23. 

7 Travis v. Yale Mfg. Co., 252 U. S. 60, 78, 79 (1919). As to the rights of 
aliens, see Pillet, Jurisdiction in Actions Between Foreigners (1905) 18 Harv. L. 
Rev. 325; Beale, The Jurisdiction of Courts Over Foreigners (1913) 26 Harv. L. 
REv. 1093, 196, 288, 289. 8 La Tourette v. McMaster, 248 U. S. 465 (1919). 

® See Canadian Northern Ry. v. Eggen, supra note 1, at 561. 

10 Canadian Northern Ry. v. Eggen, supra note tr. 

11 Collard v. Beach, 93 App. Div. 339, 87 N. Y. Supp. 884 (1904). But see 
Cofrode v. Circuit Judge, supra note.3, at 336, 343, 44 N. W. at 624, 626. 

12 See Loftus v. Pennsylvania R. R., supra note 3, at 369,140 N. E.at 99. 

18 Cf. Corfield v. Coryell, Fed. Cas. No. 3230 (C. C. E. D. Pa. 1823), sustaining 
the validity of a state statute excluding non-residents from the right to take oysters 
from state waters. See McCready v. Virginia, 94 U. S. 391 (1877) ; 1 Cootey, Con- 
STITUTIONAL LrmiTATIons (8th ed. 1927) 47, n. 4; (1903) 17 Harv. L. Rev. 54. 

14 Murnan v. Wabash Ry., supra note 3; Collard v. Beach, supra note 11. The 





NOTES 389 


non-residents be allowed to sue and others not, an objection based on 
the equal protection clause ** might be made, for a non-resident may 
bring himself within the protection of that clause by bringing suit within 
the state.1* Indeed the New York Court of Appeals *’ itself has inti- 
mated that a selection between resident plaintiffs may run counter to 
the Fourteenth Amendment. But here again the validity of the dis- 
crimination should be determined by a test of reasonableness, and if 
there is no arbitrary discrimination, if the determining factors are the 
different situations of the parties in the different suits, the hardship on 
the defendant of litigating abroad, the availability of evidence, and the 
condition of the docket, a consequent exercise of discretion should be 
upheld. 

Where a state statute would deny its courts jurisdiction over a par- 
ticular kind of action brought by a non-resident, the fact that he asserts 
his right under a federal statute should not enable him to gain entrance 
to the state courts.1® It is true that a federal statute is a part of the 
supreme law of the land and is as binding on the courts of a state as if 
it were an act of its legislature.*® And as a court of general jurisdiction 
would ordinarily be charged with the enforcement of all laws operative 
within the state, it would therefore be bound to enforce a right created 
by a federal statute even though there were no basis for recovery before 
Congress acted.?° But this is because the jurisdiction conferred by the 
state creating the court extends to this situation. It seems clear that 
a state may limit the jurisdiction of its own courts, notwithstanding it 
has the effect of excluding proceedings under federal statutes. Thus 





New York courts will not usually take jurisdiction of tort actions between non- 
residents, but in the absence of special circumstances they will entertain juris- 
diction in contract cases. See Rodgers v. Bliss, 130 Misc. 168, 172, 223 N. Y. Supp. 
401, 407 (1927). Cf. the admiralty rule of discretion. 1 BEeNeEpiIcT, ADMIRALTY 
(5th ed. 1925) § 84; HucHes, ApmrirAtty (2d ed. 1920) 28. 

15 U.S. Const., Amendment 14, §1: “. . . nor shall any State deprive any per- 
son of life, liberty, or property, without due process of law; nor deny to any 
person within its jurisdiction the equal protection of the laws.” 

16 Kentucky Finance Corp. v. Paramount Auto Exchange, 262 U. S. 544 (1923). 
It was there held that a state statute was unconstitutional, as a violation of the 
equal protection clause, because of its arbitrary discrimination in requiring a 
foreign corporation plaintiff to come into the state and submit to a preliminary 
examination before trial, while not requiring that of a non-resident individual 
plaintiff unless he was served within the state, and allowing a resident plaintiff 
to be examined only in the county of his residence. Since the defendant there 
was a domestic corporation, the case is not authority against the right of states 
to limit or exclude the jurisdiction of its courts in suits where both parties are 
non-residents. 

17 In Gregonis v. P. & R. Coal and Iron Co., 235 N. Y. 152, 150, 139 N. E. 
223, 225 (1923). 

18 See BALDwin, THE AMERICAN JUDICIARY (1905) 152 et seq.; BENSON, En- 
forcement of Right under Federal Law in State Court (1916) 1 VA. L. Ree. (N. s.) 
721, 725, 729; (1900) 48 L. R. A. 33. 

19 See Claflin v. Houseman, 92 U. S. 130, 136, 137 (1876). 

20 Second Employers’ Liability Cases, 223 U. S. 1 (1912); Gauther v. Morri- 
son, 232 U. S. 452 (1913). 

21 Thus a state court was held to have no jurisdiction over an action under the 
Federal Employers’ Liability Act because of a state statutory provision “that no 
action shall be brought in this state to recover damages for death occurring outside 
the state.” Walton v. Pryor, 276 Ill. 563, 115 N. E. 2 (1917). Where a federal 
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an action under the Federal Employers’ Liability Act, which could 
otherwise be maintained in a state court,?? may be denied a hearing 
under the law of a state which excludes from the jurisdiction of its 
courts all causes against railroads for injuries suffered outside the state, 
unless the claimant is a resident.?* Similarly, the local rule in New 
York as to discretionary suits over non-residents is not affected by the 
fact that the plaintiff claims under the Federal Employers’ Liability 
Act.** 





STATE REGULATION OF FoREIGN MADE CONTRACTS UNDER THE Four- 
TEENTH AMENDMENT. — Over thirty years ago in Allgeyer v. Louisiana * 
the Supreme Court decided that a statute, imposing a penalty upon a 
resident for an act done within the state pursuant to a contract made 
abroad, but concerning property situated within the state, was uncon- 
stitutional as a deprivation of liberty without due process of law.” 
While this decision has been generally understood as a sweeping pro- 
hibition of state regulation of foreign contracts,* and its doctrine has 





statute provided for the naturalization of aliens in state courts, a state could 
validly refuse to permit its courts to exercise jurisdiction. Rushworth v. Judges 
of Hudson Common Pleas, 58 N. J. L. 97, 32 Atl. 743 (1895). And see Warren, 
Federal Criminal Laws and the State Courts (1925) 38 Harv. L. Rev. 545, 546. 

It has even been held that, where one non-resident sues another on a judgment 
recovered in a sister state, the full faith and credit clause of the Federal Constitu- 
tion does not give a new right of access which did not exist on the original cause of 
action. Anglo-American Provision Co. v. Davis Provision Co., 191 U. S. 373 
(1903). The Supreme Court there said that if the plaintiff could find a court into 
which it had a right to come the effect of the judgment was fixed by the Constitu- 
tion, but that the Constitution did not require a state to furnish a court. That was 
a suit between non-resident corporations. The force of the decision and the extent 
of its application seems doubtful in view of subsequent cases. Kenny v. Supreme 
Lodge, 252 U. S. 411, 414, 415 (1920) Fauntleroy v. Lum, 210 U. S. 230 (1908) ; 
(1921) 10 A. L. R. 719; (1919) 4 A. L. R. 968. If those cases have the effect of 
forcing jurisdiction upon state courts, it would seem that it is because the burden 
is imposed directly by the Constitution. Otherwise it would be strange if Congress 
could impose the burden of an extended jurisdiction upon state judges in spite of 
orders from the state. Cf. The Collector v. Day, 11 Wall. 113 (U. S. 1870). 

22 On the enforcement of the Federal Employers’ Liability Act in state courts, 
see THORNTON, FepERAL Emptovers’ Liapiiity Act (3d ed. 1916) §§ 190, 191, 194; 
(1912) 40 L. R. A. (N. s.) 684; L. R. A. 1918E 917. 

23 Loftus v. Pennsylvania R. R., supra note 3. 

24 Murnan v. Wabash Ry., supra note 3. But cf. Davis v. Minneapolis, etc. 
Ry., supra note 3. But in the first of these cases, the cause of action arose outside 
the state, the plaintiff was a non-resident and the defendant railroad was a foreign 
corporation, with no line in New York, and whose only business there was the 
maintenance of a freight and passenger agency and financial office. This would 
seem to bring the case within the rule announced in Davis v. Farmers’ Co- 
operative Equity Co., 262 U. S. 312 (1923), which would preclude a suit against 
the carrier under these circumstances on the ground that it would be an undue 
burden on interstate commerce. 

1 165 U. S. 578 (18097). 

2 U. S. Const., Amendment 14, § 1, provides in part, “ No State shall make or 
enforce any law which shall abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person of life, liberty, or property, 
without due process of law; . . .” 

3 See Dalamater v. South Dakota, 205 U. S. 93, 102 (1907); Stone v. Penn 
Yan, etc. Ry., 197 N. Y. 279, 285, 90 N. E. 843, 846 (1910) ; New York Life Ins. 
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been extended to invalidate statutes taxing* or imposing terms*® on 
such contracts, recent decisions have imposed serious limitations on its 
effect.® 

Clearly a state may not regulate foreign contracts merely because the 
parties involved happen to be within its borders. Furthermore, the 
presence of property, constituting the subject matter of the contract, 
within the state’ will not afford a sufficient basis for regulation, even 
though one of the contracting parties is a resident.* And the Allgeyer 
case holds that the additional element of the mailing of a letter within 
the state, ascertaining the property insured under a foreign contract, 
does not afford the state a basis for affecting that contract. In Pal- 
metto Fire Ins. Co. v. Conn,°® the property was within the state of 
Ohio and one of the parties was a resident, but the act done within the 
state was the sale of an automobile, the purchaser thereby becoming the 
insured under a Michigan contract. The court held that under those 
circumstances Ohio could validly regulate the foreign contract. This 
decision seems opposed to the Al/geyer case which was not differentiated 
or alluded to in the opinion.‘ A somewhat doubtful distinction may 





Co. v. Head, 234 U. S. 149, 161 (1914) ; Taytor, Dug Process or Law (10917) 
§ 267; 1 Joyce, INsuRANCE (2d ed. 1917) § 332b. 

4 St. Louis Cotton Compress Co. v. Arkansas, 260 U. S. 346 (1922); Hyatt v. 
Blackwell Lumber Co., 31 Idaho 452, 173 Pac. 1083 (1918); State v. Internat. 
Paper Co., 96 Vt. 506, 120 Atl. 900 (1923). In the first of these cases Holmes, J., 
in comparing the Allgeyer case said, “ The Arkansas tax manifests no less plainly 
than the Louisiana fine a purpose to discourage insuring in companies that do not 
pay tribute to the State.” 260 U.S. at 348-40. 

5 New York Life Ins. Co. v. Head, supra note 3; Aetna Life Ins. Co. v. 
Dunken, 266 U. S. 389 (1924); Atlas Mut. Ins. Co. v. Fisheries Co., 6 Penne. 256, 
68 Atl. 4 (Del. 1907) ; Trower Bros. Co. v. Hamilton, 179 Mo. 205, 77 S. W. 1081 
(1904). 

A state may, however, constitutionally regulate the acts of agents in procuring 
or soliciting contracts within the state even though such acts seek to bring about 
the making of contracts outside the state. Hooper v. California, 155 U. S. 648 
(1895) ; Nutting v. Massachusetts, 183 U. S. 553 (1902) ; Adler-Weinberger Steam- 
ship Co. v. Rothschild & Co., 123 Fed. 145 (C. C. E. D. Pa. 1903). 

6 It has been intimated that a statute will not come within the condemna- 
tion of the Allgeyer case unless its purpose is the regulation of foreign contracts. 
If the tax can be justified as a privilege tax then it will be allowed. So in Equita- 
ble Life Assurance Soc. v. Pennsylvania, 238 U. S. 143 (1915), a state tax on pre- 
miums paid by citizens of Pennsylvania under insurance contracts whether made 
within or without the state, was held constitutional as a proper measure of assess- 
ment against the corporation for the privilege of doing business within the state. 
In the dissenting opinion of Holmes, J., in Compania General de Tabacos v. Col- 
lector, infra note 14, the tax on the foreign contracts is justified on the ground 
that it is not directed against the discouragement of foreign contracts as was the 
tax in St. Louis Cotton Compress Co. v. Arkansas, supra note 4. Since any tax 
would tend to discourage foreign contracts the reasoning would seem to be that 
the added element of a purpose so to discourage must be present in order to make 
the statute bad. 

7 State v. Internat. Paper Co., supra note 4; Atlas Mut. Ins. Co. v. Fisheries 
‘Co., supra note 5. 

8 Swing v. Brister, 87 Miss. 516, 40 So. 146 (1905); Stone v. Old Colony St. 
Ry., 212 Mass. 459, 99 N. E. 218 (1912) ; Hyatt v. Blackwell Lumber Co., supra 
note 4; Aetna Life Ins. Co. v. Dunkin, supra note 5. But see Brandeis, J., dissent- 
ing, in New York Life Ins. Co. v. Dodge, 246 U. S. 357, 377 (1918). 

9 272 U. S. 205 (1926). 

10 Attempts have been made to explain this decision and those of the lower 
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be drawn from the fact that the act done — the sale — in the Palmetto 
case depended for its effectiveness upon the operation of the law of the 
state which sought to impose the regulation,’ while in the Allgeyer 
case the act would be effective to accomplish its purpose without any 
operation of the law of the state where done. 

The added factor that the foreign contract made by a resident was 
with a company which did business within the state was at first held 
not to vary the application of the Allgeyer rule,? for the doctrine that 
a state may not impose unconstitutional conditions upon the doing of 
business within its borders by a foreign corporation ** prevented the 
state from imposing a regulation indirectly which it could not exact di- 
rectly. The recent case of Compania General de Tobacos v. Collector ** 





courts on the ground that the analysis of the insurance contract shows that the 
insurance was in fact consummated in the state where the car was sold. See 
(1926) 39 Harv. L. Rev. 899; (1926) 74 U. or Pa. L. Rev. 491; (1926) 35 YALE 
L. J. 989; (1927) 75 U. or Pa. L. Rev. 273; (1927) 36 Yate L. J. 419; (1927) 25 
Micu. L. Rev. 777. The decision of the court, however, proceeded on the assump- 
tion that the contract was made in Michigan. The fact that the act done, in 
these cases, designated the person to take under the insurance contract, while that 
in the Allgeyer case designated the property to which the contract was to attach is 
not a feature which should make any difference in the application of the doctrine 
of extraterritoriality. 

11 The language of Holmes, J., would seem to indicate that this was the basis 
on which he supported the constitutionality of the tax. He said, “It is true that 
the obligation arose from a contract made under the law of another state, but the 
act was done in Ohio and the capacity to do it came from the law of Ohio, so 
that the codperation of that law was necessary to the obligation imposed.” 272 
U. S. at 304. 

12 Fidelity & Deposit Co. v. Tafoya, 270 U. S. 426 (1926). See Baltic Mining 
Co. v. Massachusetts, 231 U. S. 68, 83 (10913). 

18 Western Union Tel. Co. v. Kansas, 216 U. S. 1 (1910); Pullman Co. v. 
Kansas, 216 U. S. 56 (1910); Terral v. Burke Construction Co., 257 U. S. 520 
(1922). See HenpERSON, PosITION OF ForEIGN CoRPORATION IN AMERICAN CoN- 
STITUTIONAL Law (10918) 166. 

14 48 Sup. Ct. 100 (1927). A statute of the Philippines provided a penalty for 
obtaining insurance in any company not authorized to do business in the Philip- 
pines, but also provided that the prohibition should not extend to prevent an 
owner of property from obtaining insurance in foreign companies when he does 
not make use of an agent residing in the Philippines. In such a case the insurer was 
obliged to report the obtaining of insurance and pay a tax on premiums paid under 
such policies. The plaintiff was a corporation doing business in the Philippines and 
through its home office in Spain procured insurance in a London company which 
did no business in the Philippines and in a Paris company which did business in 
the Philippines. The contracts were made and to be performed in London and 
Paris respectively. The plaintiff notified its home office when shipments were to 
be made and then the shipments were brought within the insurance policies by a 
notification from the plaintiff’s home office. A tax was assessed upon the premiums 
paid under these contracts pursuant to the statute and plaintiff paid the taxes 
under protest. The Philippine organic act (39 Stat. 545, 546 (1916)) imposed on 
the Philippines the same limitations that the Fourteenth Amendment places upon the 
states of the Union. The supreme court of the Philippines affirmed a judgment. 
sustaining the validity of the tax and certiorari to the Supreme Court was allowed. 
Held, that the tax on the premiums paid to the company doing no business in the 
Philippines was improper, but the tax on premiums paid to the company doing 
business there was valid. Judgment reversed in part and affirmed in part. 
Holmes, J., with whom Brandeis, J., concurred, dissented on the ground that this 
tax was not a penalty, and was a proper measure of the assessment for doing busi- 
ness in the Islands. 
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renounces this doctrine, in holding that a tax upon a foreign contract 
covering property in the state between a resident and a corporation 
doing business in the state is constitutional, while the same tax is a 
violation of due process when the contract is with a foreign corporation 
doing no business in the state. This holding creates a wider limitation 
on the doctrine of the Allgeyer case than that of the Palmetio case 
which qualified the act, for here the act done within the state did not 
depend for its effectiveness on the law of the state imposing the regu- 
lation.*® 

Admittedly there is no absolute liberty to contract; it may be abridged 
by a state in the exercise of its police power,** and the possibility 
of double regulation would not in itself render a statute unconstitu- 
tional..* The doctrine of the Aligeyer case must, therefore, rest on 
the idea that the due process clause incorporated the common law no- 
tion that a state’s jurisdiction extends no further than its borders. The 
efficacy of this doctrine is readily acceded to in its application to 
statutes which arbitrarily seek to extend police regulations to contracts 
made abroad or to disturb rights vested under such contracts.** But 
when the regulation merely tends to discourage a resident from placing 
insurance on risks within the state by means of foreign contracts its 
applicability may be questioned. The state is not invading a field 
with which it has no concern, for its interest in protecting its residents in 
obtaining insurance on lives and property within its borders in reliable 
companies is very real. The regulations imposed to accomplish this 
purpose are in the long run for the benefit of those restricted and do 
not constitute a very serious deprivation of liberty to contract since 
there are always numerous authorized companies with which contracts 
can be made within the state. A belated recognition of this interest 
may be the explanation of the Palmetto and Compania General de 
Tobacos cases in which the Court found sufficient factors within the con- 
trol of the state to warrant a departure from the Allgeyer case. Future 





15 Since the corporation which made the Michigan contract: in the Palmetto 
case did business in Ohio, the decision in that case could stand under the reasoning 
of this later case, even if the act were the same as in the Allgeyer case. The rea- 
soning of the Palmetto case would apply to sustain the validity of a regulation on 
an act which called into play the law of the state imposing the regulation, even if 
the corporation did no business within the state. 

16 McLean v. Arkansas, 211 U. S. 539 (1909); Riley v. Massachusetts, 232 
U. S. 671 (1914) ; Gieger-Jones Co. v. Turner, 230 Fed. 233 (S. D. Ohio 1916). 
See Evans, CASES ON CONSTITUTIONAL LAw (2d ed. 1925) 1009; TAyLor, op. cit. 
supra note 3, § 267. 

17 Taxation of property in the state is not objectionable because the same prop- 
erty is also assessed for taxation in another state. Coe v. Errol, 116 U. S. 517 
(1886) ; Griggsry Construction Co. v. Freeman, 108 La. 435, 32 So. 399 (1902); 
Judy v. Beckwith, 137 Iowa 24, 114 N. W. 565 (1908) ; State v. Nelson, 107 Minn. 
319, 119 N. W. 1058 (1909). 

18 Provident Savings Life Assurance Soc. v. Kentucky, 239 U. S. 103 (1915); 
Boehmer v. Kalk, 155 Wis. 156, 144 N. W. 182 (1913); Belknap v. Johnson, 114 
Iowa 265, 86 N. W. 267 (1901) ; Walker v. Lovitt, 250 Ill. 543, 95 N. E. 631 (1911). 
In the recent case of United States Mortgage & Trust Co. v. Ruggles, N. Y. L. J., 
Oct. 24, 1927, at 383, the court held that a New York statute which provided for 
the division of all insurance over a certain amount between the creditors of the in- 
sured and his wife, if she were the named beneficiary, would not apply to disturb 
rights of the wife obtained under contracts of insurance made outside the state. 
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adjudications allowing a state to regulate the making, by residents, 
of foreign contracts on domestic risks would seem to represent no more 
than carrying this tendency to its logical conclusion. 





RECENT CASES 


APPEAL AND ERROR— AFFIDAVITS IN APPELLATE CourT OF TESTIMONY 
GIvEN AT TRIAL. — The appellant applied for leave to present affidavits of 
witnesses at the trial below as to the testimony there given. There had been 
no official stenographer at the trial and the judge’s notes were incomplete. 
No opposing affidavits were offered. Held, that the application be granted. 
Kyle v. Taylor, [1927] 1 D. L. R. 777. 

Where an appellant cannot obtain a sufficiently complete record because of 
fire or other accident, without his fault, he is generally granted a new trial. 
Barton v. Burbank, 119 La. Ann. 224, 43 So. 1014 (1907); Bailey v. United 
States, 3 Okla. Cr. 175, 104 Pac. 917 (1909). See (1919) 32 Harv. L. Rev. 
572. This should be done only where he shows that, otherwise, substantial 
injustice will probably result. Shute v. Big Meadow Investment Co., 45 Nev. 
99, 198 Pac. 227 (1921); Bingman v. Clark, 178 Iowa 1129, 159 N. W. 172 
(1916). Some courts hold, however, since the appellant must present the 
evidence upon which he bases his claim of error, that if he fails to do so, 
although blamelessly, he has no standing in the appellate court and the 
judgment below must be affirmed. Cody v. First Nat. Bank, 99 Ga. 405, 27 
S. E. 714 (1896); Feliheimer v. Eagle, 79 Ark. 201, 95 S. W. 139 (1906). 
But where the parties are before the appellate court and there is no serious 
conflict as to the evidence at the trial, it seems preferable to supply the de- 
ficiencies in the record, as in the instant case, and proceed at once to a deter- 
mination of the merits. By doing so the expense and delay of remanding to 
the lower court, involved in the majority rule, is avoided, and the harshness 
of the minority position is obviated. The English practise is in accord with 
this view, allowing the use of notes of counsel, and even newspaper reports, 
where they appear to be accurate. Ex parte Firth, 19 Ch. D. 419 (1882); 
Abrahams v. Dimmock, [1915] 1 K. B. 662. See 23 Hatspury, Laws oF 
ENGLAND (1912) 200, 201, 203. Cf. Ellington v. Clark, Bunnett, & Co., 38 
Ch. D. 332 (1888). 


BANKRUPTCY — FRAUDULENT CONVEYANCES — EXERCISE OF GENERAL 
POWER AS TRANSFER OF BANKRUPT’S PRopERTY. — H had a general power of 
appointment over certain funds. Six months before he was declared bank- 
rupt, he appointed these funds to the defendant, his wife. The plaintiff, his 
trustee in bankruptcy, sought to have the appointment declared void as 
against him. The English Bankruptcy Act provided that property divisible 
among creditors should include the “capacity to exercise all such powers 
over property as might be exercised by the bankrupt for his own benefit ” if 
not bankrupt. (1914) 4 & 5 Geo. V,c. 59, $38. It also provided that “any 
settlement of property ” should be “ void against the trustee” if the settlor 
became bankrupt within two years, and that “ settlement ” was to include 
“any ... transfer of property.” Jbid. §42. The lower court held the ap- 
pointment void against the plaintiff. The defendant appealed. Held, that, 
as a general power was expressly provided for in § 38, and not in § 42, a general 
power was not property of its donee under the latter section. Appeal allowed. 
In re Mathieson, [1927] 1 Ch. 283. 
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Although, to the layman, it would seem that property belongs to one who 
has such power over it that he can give it to whomsoever he desires, including 
himself, the subject of a general power has usually been held to be the prop- 
erty of the donor. Jones v. Clifton, 101 U.S. 225 (1880). See (1911) 24 
Harv. L. Rev. 654. But cf. Beyfus v. Lawley, [1903] A. C. 411. But the 
American as well as the English bankruptcy act now provides that the prop- 
erty of the bankrupt available to creditors shall include general powers. See 
30 STAT. 566 (1898), 11 U. S.C. A. (1927) § r10(a)(3). As §67(e) of the 
American act would seem in spirit intended to prevent as far as possible the 
transfer by the debtor of property which would have passed to his trustee in 
bankruptcy and, thus, have been available to his creditors, a transfer of prop- 
erty under a general power might well be construed as a transfer of “his 
property ” under its provisions. The severity of the English act in allowing 
the trustee to set aside all transfers made within two years may have in- 
fluenced the court to give a narrow construction to these words. 


Brits AND Notes — Form: CERTAINTY IN TIME. — The plaintiff as indor- 
see for value and before maturity of a certificate of deposit payable to order 
sued the defendant as maker. The instrument was payable twelve months 
after date but contained a provision that thirty days’ notice before payment 
might be required. The defendant’s answer set up by way of set-off a debt 
owed by the payee. The plaintiff demurred to this answer, and from a judg- 
ment sustaining the demurrer, the defendant appealed. Held, that the pro- 
vision that thirty days notice may be required did not make the time of 
payment uncertain so as to destroy negotiability. Judgment affirmed. 
Coffey v. Day & Night Nat. Bank of Pikeville, 21 F.(2d) 661 (E. D. Ky. 
1926). 

A consideration of the effect of the provision as to notice upon the req- 
uisites of negotiability indicates that this decision is sound. But cf. 2 
Paton, Dicest (1926) § 1043a. Such a provision has much the same effect 
as a promise to pay thirty days after demand, for the condition requires only 
a trivial act, which is normally incident to collection. Protection Ins. Co. v. 
Bill, 31 Conn. 534 (1863); Walker v. Roberts, Car. & M. 590 (1842). Cf. 
NEGOTIABLE INSTRUMENTS Law § 4(3). Nor is the date of maturity so un- 
certain as to render difficult the ascertainment of present value. Until thirty 
days before the fixed date, that date is maturity because the holder can make 
it such; after thirty days before the fixed date, maturity in all probability 
will be the same since banks very rarely exercise this privilege. Two addi- 
tional objections may be raised. First, indorsers will not know, during the 
thirty days after the fixed date has passed, whether their secondary liability 
has been discharged. Second, though a purchaser after the fixed date may 
in fact be a holder in due course, he cannot be assured of such from the 
face of the instrument. The first objection is not generally considered a fatal 
one. Chafee, Acceleration Provisions in Time Paper (1919) 32 Harv. L. 
REv. 747, 754. The second should not affect negotiability, since, in view of 
the banking custom not to make use of the privilege, no person could safely 
expect to be a holder in due course after the fixed date, until he had ascer- 
tained that the privilege had been exercised. Cf. Chafee, supra, at 752. 


COLLEGES AND UNIVERSITIES — RIGHT oF PRIVATE UNIVERSITY TO DisMIss 
STUDENT WITHOUT STATING Reasons. — The defendant is an educational in- 
stitution, incorporated under the laws of the State of New York and organized 
under a special charter by which it was given the power to confer degrees. 
The plaintiff was admitted in September, 1923, and registered for a four year 
course leading to a degree. In her fourth and last year, after registering and 
paying her tuition fee, she was peremptorily dismissed, and the officers of the 
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university refused to give any reasons. The catalog issued by the university, 
and the registration card signed by the students, contained a clause whereby 
the university reserved the right to request the withdrawal of students with- 
out stating any reasons, and the defendant justified its conduct by force of 
this provision. The plaintiff brought an action for reinstatement. Held, 
that this provision is void as against public policy. Order directing reinstate- 
ment granted. Anthony v. Syracuse University, 130 Misc. 249, 223 N. Y. 
Supp. 796 (1927). 

The relationship between a student and a college is generally considered a 
contractual one. See Stetson University v. Hunt, 88 Fla. 510, 517, 102 So. 
637, 640 (1924); Goldstein v. New York University, 76 App. Div. 80, 83, 78 
N. Y. Supp. 739, 740 (1902). But if the provision in question is valid, there 
is no binding contract because of the lack of mutuality. Nicholl v. Wetmore, 
174 Iowa 132, 156 N. W. 319 (1916); Ellis v. Dodge Bros., 237 Fed. 860. 
(N. D. Ga. 1916). See 1 Wittiston, Contracts (1920) § 104. Yet, such a 
provision has been held valid. Barker v. Trustees of Bryn Mawr Col- 
lege, 278 Pa. 121, 122 Atl. 220 (1923). But cf. Miami Military Institute v. 
Leff, 129 Misc. 481, 220 N. Y. Supp. 799 (1926). The student’s accep- 
tance of the onerous condition of liability to an unexplained dismissal is 
largely induced by the inequality between the parties. Perhaps a like inequal- 
ity underlies the decisions declaring void agreements with public carriers limit- 
ing their liability for their own negligence. Railroad v. Lockwood, 17 Wall. 
357 (U.S. 1873). Contra: Mynard v. Syracuse, etc. R. R., 71 N. Y. 180 
(1877). Nor does it necessarily follow that because the university may re- 
fuse admission, it may, in granting it, impose any conditions. Thus, insurance 
companies, though not bound to serve, may nevertheless be prohibited by stat- 
ute from discriminating among those with whom they contract. See 2 Joyce, 
INSURANCE (2d ed. 1917) § 1091. That the university is subject to visitation 
reénforces the conclusion that it is sufficiently affected with a public interest 
to justify limitations upon its contractual ability. See People v. Regents of 
University of the State of New York, 199 App. Div. 55, 192 N. Y. Supp. 
108 (1921). 


Conriict or Laws — OBLIGATIONS: CoNTRACT: MAKING AND VALIDITY — 
Wuat Law Governs AGREEMENTS COLLATERAL TO GAMING CONTRACTS. — 
The plaintiffs were proprietors of a casino in France where they cashed three 
checks drawn by the defendant on an English bank, knowing the money was 
to be used for gambling. The checks were dishonored upon presentation, and 
an action was brought on the checks with an alternative count for money lent. 
Gaming contracts are illegal and unenforceable in England. (1710) 9 ANNE 
c. 14; (1835) 5 & 6 Wri. IV, c. 41. Gaming is not illegal in France and an 
action would lie in a French court on the checks and for money lent. Held, 
that recovery cannot be based upon the checks, but that the action can be 
maintained for money lent. Société Anonyme des Grands Etablissements 
du Touquet Paris-Plage v. Baumgart, 136 L. T. R. 799 (1927). 

It is the prevailing view that the validity of a contract is to be determined 
by the law of the place of making, and that if valid by that law, it will be 
enforced by the courts of the forum unless contrary to local law or public 
policy. Douglas County State Bank v. Sutherland, 52 N. D. 617, 204 N. W. 
683 (1925); The Kensington, 183 U. S. 263 (1902); Emery v. Burbank, 163 
Mass. 326, 39 N. E. 1026 (1895). See Beale, What Law Governs the Validity 
of a Contract (1910) 23 Harv. L. REv. 260, 270. However, in England it 
has been held that a check given in a gambling transaction abroad, legal 
where made, but payable in England, will not be enforced under the gaming 
acts. Moulis v. Owen, [1907] 1 K. B. 746. Cf. Thuna v. Wolf, 130 Misc. 
306, 223 N. Y. Supp. 765 (1927); Beadall v. Moore, 199 App. Div. 531, 191 
N.Y. Supp. 826 (1922). This apparent departure arises because the gaming 
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acts are interpreted to prevent the enforcement of securities given in gam- 
bling transactions wherever made if payable in England. See Moulis v. 
Owen, supra, at 751. Cf. (1892) 55 & 56 Vict. c. 9, §1. As wagering con- 
tracts were not illegal at common law in England, the English courts have 
held that where the debt is payable in a foreign country its enforcement in 
England is not contrary to local law or public policy. Saxby v. Fulton, [1909] 
2 K. B. 208. See 3 WiLtiston, Contracts (1920) §§ 1667, 1668. This 
position has been taken recently by an American court which enforced a 
gambling debt, though illegal by the law of the forum. Thuna v. Wolf, 
supra. See (1927) 27 Cor. L. Rev. 872. But the majority of American 
courts would probably not enforce the obligation in the principal case as the 
lender is directly interested in the gambling transaction. Cf. Burrus v. 
Whitcover, 158 N. C. 384, 74 S. E. 11 (1912); Camas Bank v. Newman, 15 
Idaho 719, 99 Pac. 833 (1909). It does not fall within the scope of the more 
liberal American decisions which hold that mere knowledge that the money 
was to be used in gambling, or to pay a previously incurred gambling debt, 
is in itself not sufficient to defeat recovery. Cf. Allen v. Caldwell, 149 Ala. 
293, 42 So. 855 (1906); Plank v. Jackson, 128 Ind. 424, 26 N. E. 568 (1891); 
Tyler v. Carlisle, 79 Me. 210, 9 Atl. 356 (1887). 


ConFLict or Laws — PERSONAL RIGHTS: MARRIAGE — VALIDITY OF For- 
EIGN MARRIAGE AFTER Divorce LIMITING RE-MARRIAGE. —One X obtained 
a divorce in Oregon, where a statute forbade divorcees to re-marry within 
six months of the rendition of the decree, and declared such a prohibited 
marriage to be void. Ore. Laws (Olsen, 1920) §515. The defendant mar- 
ried X in California, within the six-month period. Subsequently, the defend- 
ant married Y in California, while X was alive and the prior marriage with 
X undissolved. A California statute prohibits parties who have obtained a 
divorce in California from re-marrying within one year. Car. C1v. CopE 
(Kerr, 1920) §61. The defendant was indicted for bigamy, and after a 
conviction he appealed, contending that the Oregon statute rendered his mar- 
riage with X void. Held, that the conviction was proper, for the marriage 
with was valid. Affirmed. People v. Goddard, 258 Pac. 447 (Cal. App. 
1927). 

If X, divorced in state A, marries within the prohibited period in state B, 
the validity of such marriage depends upon the factor of X’s domicile at the 
time of the second marriage, a factor which seems not to have been ascer- 
tained in the principal case. State A recognizes the marriage, if X had estab- 
lished in good faith a domicile in another state prior to the marriage. Pierce 
v. Pierce, 58 Wash. 622, 109 Pac. 45 (1910). Cf. State v. Ross, 76 N. C. 
242 (1877). A fortiori, it would be held valid in other states. Owen v. 
Owen, 178 Wis. 609, 190 N. W. 363 (1922); Webster v. Modern Woodmen 
of America, 192 Iowa 1376, 186 N. W. 659 (1922). The requirement of dom- 
icile prevents an easy evasion of the law of state A. But if X was domiciled 
in state A at the time of the second marriage, the marriage is denied recogni- 
tion in state A. Wilson v. Cook, 256 Ill. 460, 100 N. E. 222 (1912); Atkeson 
v. Sovereign Camp Woodmen of the World, 90 Okla. 154, 216 Pac. 467 
(1923); Lanham v. Lanham, 136 Wis. 360, 117 N. W. 787 (1908). Contra: 
Dudley v. Dudley, 151 Iowa 142, 130 N. W. 785 (1911). Cf. Hoagland v. 
Hoagland, 27 Wyo. 178, 193 Pac. 843 (1920). These cases should be dis- 
tinguished from the decisions under the older type of statute which prohibited 
only the guilty party from re-marrying. This was held to be penal in nature 
and not applicable to marriages without the jurisdiction. Hence, such mar- 
riages were granted recognition by state A. State v. Shattuck, 69 Vt. 403, 
38 Atl. 81 (1897); Scott v. Att’y Gen., 11 P. D. 128 (1886). Contra: New- 
man v. Kembrough, 59 S. W. 1061 (Tenn. Ch. 1900). But the Oregon statute 
applies to both parties, and declares the second marriage to be void. Con- 
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sequently, Oregon has denied validity to a marriage in state B within the 
prohibited period. Hooper v. Hooper, 67 Ore. 191, 135 Pac. 525 (1913). 
To prevent the modern enactments from becoming nugatory, it is desirable 
that California or any third state should not grant any greater recognition 
to such prohibited marriages than the state of domicile would permit. Hall v. 
Industrial Comm., 165 Wis. 364, 162 N. W. 312 (1917). See Report oF Com- 
MISSIONERS ON UNIFORM STATE Laws (1912) 125. Cf. Huard v. McTeigh, 
113 Ore. 279, 232 Pac. 658 (1925). Contra: Goodwin v. Goodwin, 158 App. 
Div. 171, 142 N. Y. Supp. 1102 (1913). It is interesting to notice that British 
courts have avoided the above difficulties by interpreting similar statutes to 
make the divorce decree final in all respects, except that the divorcees cannot 
remarry within the prohibited period regardless of their domicile at the time 
of the second marriage. Jn re Marriage Act & Eaton, 30 Br. Col. 243 (1921); 
Warter v. Warter, 15 P. D. 152 (1890). See Lanham v. Lanham, 136 Wis. 
360, 368, 117 N. W. 787, 789 (1908). Cf. Heflinger v. Heflinger, 136 Va. 
289, 118 S. E. 316 (1923). 


ConTRAcTs—ImpiLieD PROMISE TO COOPERATE — TorTS— NEGLIGENT 
INTERFERENCE WITH CONTRACT. — The plaintiff, a tug-owner, agreed to beach 
the ship of the defendant for an agreed sum. The successful completion of 
the plaintiff’s performance depended upon the defendant’s slipping his anchor 
at the right moment, though there was no provision in the contract concern- 
ing this. The defendant was negligent in slipping the anchor, thereby frus- 
trating the efforts of the plaintiff. The tide turned and the ship was totally 
wrecked. The plaintiff sued for the agreed amount. Held, that since the 
plaintiff would have been put to no further expense if he had been able to 
perform completely, he is entitled to recover the full sum. The Valsesia, 
[1927] P. 115. 

Failure of the defendant to give his codperation where it is necessary to 
the plaintiff’s performance not only excuses the plaintiff from performing but 
gives him a cause of action. The Julia, 1 Lush. 224 (1861); Edwards v. 
Slate, 184 Mass. 317, 68 N. E. 342 (1903); Weeks v. Rector, etc., of Trinity 
Church, 56 App. Div. 195, 67 N. Y. Supp. 670 (1900). The action is said to 
sound in contract on an implied promise to give codperation where it is nec- 
essary for the plaintiffs performance. 3 WILLISTON, CONTRACTS (1920) 
§§ 1293, 1318. But, even assuming that the parties foresee the need of co- 
operation, it does not follow that an obligation to codperate is contemplated; 
though where, as in the principal case, the parties realize that the plaintiff’s 
efforts will be futile if the defendant fails to assist, an implied promise would 
seem in accord with business expectations. However, it is arguable that in 
some of these cases the court is imposing a non-contractual duty on the 
defendant, properly sounding in tort. But see 3 WILLISTON, Joc. cit. supra. 
A minority of courts impose tort liability for negligent action lessening the 
value of a contract, a result logically extending the nearly general liability for 
negligent action. Cue v. Breeland, 78 Miss. 864, 29 So. 850 (1901); (1925) 
40 Harv. L. Rev. 302. Contra: Robins Dry Dock & Repair Co. v. Flint, 
U. S. Sup. Ct., decided Dec. 12, 1927; La Société Anonyme de Remorquage 
a Hélice v. Bennetts, [1911] 1 K. B. 243. But before recovery on this 
ground can be allowed in the principal case, a duty to act must be imposed, 
and whether there should be such a duty here, aside from contract, is 
questionable. 


CrrminaAL Law — Homicwe — NEGLIGENCE — RESPONDEAT SUPERIOR.— 
The defendant was traveling in an automobile over a public highway. 
Although it was a rainy day, the car was being driven by his chauffeur at the 
rate of fifty miles an hour. On approaching a curve, the chauffeur lost con- 
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trol, the car crashed into another automobile, and killed one of its occupants. 
From the evidence it did not appear that the defendant had given his chauf- 
feur any directions as to the manner of driving. The jury returned a verdict 
finding the defendant guilty of manslaughter, and a question was certified as 
to the validity of the verdict as a matter of law. Held, that the verdict was 
authorized as a matter of law. Moreland v. State, 139 S. E. 77 (Ga. 1927). 

Most authorities agree that no criminal responsibility can be predicated 
upon the doctrine of respondeat superior. Chisholm v. Doulton, 22 Q. B. D. 
736 (1889); Nall v. State, 34 Ala. 262 (1859); State v. Bacon, 40 Vt. 456 
(1868). An exception founded upon expediency exists where the owner of 
a newspaper, or persons in a similar capacity, are prosecuted for criminal 
libel. Rex v. Gutch, Moody & M. 433 (1829); Commonwealth v. Morgan, 
107 Mass. 199 (1871). Cf. Queen v. Holbrook, 3 Q. B. D. 60 (1877). Ap- 
parent exceptions in cases of violation of statutes forbidding the sale of 
liquor, the use of false weights, and the like, and cases of prosecution for 
nuisances generally, rest upon a legislative requirement that the defendant 
must account at his peril for any breaches arising from the conduct of his 
business. Commonwealth v. Sacks, 214 Mass. 72, 100 N. E. 1019 (1913); 
State v. Kittelle, 110 N. C. 560, 15 S. E. 103 (1892). But cf. Queen v. 
Stephens, L. R. 1 Q. B. 702 (1866). Decisions which declare that a corpora- 
tion may be criminally convicted do not apply respondeat superior; the cor- 
poration itself commits the crime when its agents act intra vires. United 
States v. New York Herald Co., 159 Fed. 296 (S. D. N. Y. 1907). See People 
v. North River Sugar Refining Co., 121 N. Y. 582, 619, 24 N. E. 834, 838 
(1890). The reasoning in the instant case, that the defendant is criminally 
liable for the negligence of his servant, seems unsound. The court advances, 
however, the true ground of responsibility: the defendant in fact caused the 
manslaughter, either by impliedly ordering the reckless speed or by failing to 
restrain it. Considering the circumstances and the relation of the parties, the 
defendant was under a duty to check the chauffeur, and having omitted to do 
so, he should be criminally responsible for the consequences of his chauffeur’s 
conduct. Howells v. Wynne, 15 C. B. (N. S.) 3 (1863); Commonwealth v. 
Sherman, 191 Mass. 439, 78 N. E. 98 (1906); Regina v. Lowe, 4 Cox. Cr. 
449 (1850). See Regina v. Kew, 12 Cox Cr. 355 (1872). Situations in which 
such a duty exists, however, must be carefully limited to cases where the de- 
fendant has such authority over the servant that the servant is bound to obey 
his directions. 


CRIMINAL LAw — PARDON — DELEGATION OF PowEeRS—ErFFeEcT oF DE- 
CLARING Conp1TIon Vor. — After the petitioner had served five years of a 
term for highway robbery the Governor granted him, and he accepted, a 
pardon conditioned on his reporting monthly for five years to probation 
officers, and complying in all respects with their requirements as to his con- 
duct. After release, he was re-arrested and returned to the workhouse, 
whereupon he applied for a writ of habeas corpus. Held, that the pardon 
was void as an attempt to delegate the pardoning power, and that petitioner 
must be considered as serving the residue of his term. Writ denied. Jn re 
McKinney, 138 Atl. 649 (Del. Sup. Ct. 1927). 

The decision that the condition was void as a delegation of powers: is 
questionable, for the sovereign prerogative of pardon as it existed in the 
King before the adoption of the federal and state constitutions was very 
broad and flexible. See 4 Br. Comm. 394, 396-402; 2 Story, THE ConstI- 
TUTION (sth ed. 1891) §§ 1498-1500; 1 Kent, Comm. (1826) 284. Cf. Ex 
parte Horine, 11 Okla. Cr. 517, 148 Pac. 825 (1915). But the conclusion that 
if the condition is bad the pardon falls with it, seems sound. With reference 
to illegal, immoral or impossible conditions it has been laid down that “if 
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the condition is of a sort not permissible, it is void, and the pardon is abso- 
lute.”. 1 BisHop, CrrmINAL Law (oth ed. 1923) § 915. But it seems clear 
that from declaring a condition precedent void no such result should follow. 
See Canadian Prisoners’ Case, 5 M. & W. 32, 49 (1839); State v. Fuller, 1 
McCord, 178, 179 (S. C. 1821); State v. McIntire, 1 Jones 1 (N. C. 1853); 
Pound, Legacies on Impossible or Illegal Conditions Precedent (1908) 3 ILL. 
L. Rev. 1. That it should in case of a condition subsequent is supported by 
some authority. Comm. v. Fowler, 4 Call 35 (Va. 1785); Taylor v. State, 
41 Tex. Cr. 148, 51 S. W. 1106 (1899); People v. Pease, 3 Johns. Cas. 333 
(N. Y. 1803) sembie. See Lee v. Murphy, 22 Gratt. 789, 795 (Va. 1872). 
But see Canadian Prisoners’ Case, supra; Ex parte Wells, 18 How. 307, 311 
(U. S. 1855); Commonwealth v. Haggerty, 4 Brewst. 326, 332 (Pa. 1869). 
Such holdings rest on a conception of pardons as of the nature of contracts or 
deeds. See People v. Potter, 1 Edm. 235, 246 (N. Y. 1846); Burdick v. 
United States, 236 U. S. 79, 87-89 (1915); (1921) 34 Harv. L. REv. 678. 
But the modern tendency is to regard them as acts in the interest of public 
welfare, wholly independent of the will of the prisoner. See Biddle v..Pero- 
vitch, 47 Sup. Ct. 664 (U. S. 1927); (1927) 41 Harv. L. Rev. 98. It is dif- 
ficult to distinguish the two types of condition. Cf. State v. Addington, 2 
Bailey 516 (S. C. 1831); Commonwealth v. Haggerty, supra; Ex parte 
Marks, 64 Cal. 29 (1883). And under the circumstances in the principal 
case, it seems that the executive act might be held void for uncertainty or 
for mistake of law. See State v. Saunders, 288 Mo. 640, 657, 232 S. W. 973, 
978 (1921). Cf. State v. McIntire, supra; Ex parte Ray, 18 Okla. Cr. 167, 
193 Pac. 635 (1920); (1921) 34 Harv. L. Rev. 678. To construe any ex- 
pressly conditioned pardon as absolute is a perversion of the intent of the 
executive, and creates an uncontemplated danger to the public. The alter- 
native of holding it invalid leaves it open to the executive to grant a new 
absolute or properly conditioned pardon as he sees fit. 


FEDERAL COURTS — JURISDICTION — REMANDING OF CASE TO STATE COURT 
BECAUSE OF SUPERVENING STATE QUESTION. —In 1913 the Texas legislature 
amended the death act so as to allow recovery where death was caused by the 
wrongful act of an agent as well as where it was caused by that of a vice 
principal. Tex. Rev. Crv. Stat. (1925) art. 4694. The first section of the 
amendment merely repeated the language of the old act, imposing this broad 
liability on certain carriers. The second section imposed the liability on all 
persons and corporations, but, because of a defective title, this section was 
held unconstitutional as to natural persons. The present plaintiff sued the 
defendant corporation for the death of her husband, caused by the operation 
of the defendant’s truck. The complaint was not based on one section 
to the exclusion of the other. The defendant asked for a peremptory instruc- 
tion, on the ground that to apply the second section to corporations when it 
could not be applied to natural persons violated the equal protection clause. 
This was refused and the plaintiff had a verdict. The judgment was affirmed 
in the Court of Civil Appeals, and the case was then brought to the United 
States Supreme Court on writ of error. After the writ of error had been 
filed the supreme court of Texas construed the first section of the death act 
in+such a way as to allow recovery under it to persons like the plaintiff. 
Hamilton v. St. Louis, S. F. & T. Ry., 115 Tex. 455, 283 S. W. 475 (1926). 
Held, that the judgment should be vacated and the case be remanded to the 
Court of Civil Appeals with direction to consider the effect of this inter- 
vening decision. Cobb Brick Co. v. Lindsay, 48 Sup. Ct. 34 (U. S. 1927). 

The practice of referring the determination as to the effect of a supervening 
fact to the state court has been adopted in three prior cases. Gulf, Colorado 
& S. F. Ry. v. Dennis, 224 U.S. 503 (1912); Dorchy v. Kansas, 264 U. S. 
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286 (1924); Missouri ex rel. Wabash Ry. v. Pub. Serv. Comm., 273 U.S. 126 
(1927). Ina still earlier decision the Court did not remand the case but de- 
cided the question of state law itself. Steamship Co. ». Joliffe, 2 Wall. 450 
(U. S. 1864). The Court’s disposal of the principal case without opinion and 
by merely referring to the three cases, first cited, indicates that the practice 
in these cases is now well established. It is to be noted that in the prior 
cases the effect of the supervening fact was to give to the party making the 
constitutional claim an additional ground for attacking his adversary’s case. 
In the present decision, however, it is the adversary who receives the addi- 
tional ground, which, if found valid by the state court, will prevent the urging 
of the constitutional claim. In this respect the principal case marks a de- 
sirable extension of the doctrine developed in the three prior decisions. See 
(1927) 40 Harv. L. REv. 903. 


HusBAND AND WIFE— RIGHTS OF WIFE IN JOINTLY ACQUIRED PROPERTY 
WHERE MarriAGE IS Vorp.— The complainant and the respondent went 
through a marriage ceremony in Hawaii in good faith, but due to their 
neglect to secure a statutory license, the marriage was void. The com- 
plainant thereafter aided the respondent in building up the latter’s business 
by keeping his store in order, waiting on customers, delivering goods, and 
performing household duties. All the property thus acquired was held in 
the name of the respondent. After thirty-six years, the complainant, finally 
aware of the invalidity of the marriage, brought a bill in equity to establish 
her claim to a portion of the jointly acquired property. The bill was dis- 
missed, and the complainant appealed. Held, that there is no common law 
basis upon which to grant recovery. Decree affirmed. Fung Dai Kim Ah 
Leong v. Lau Ah Leong, Hawaii Sup. Ct., decided May 6, 1927. 

It is clearly settled that in the absence of a legal marriage, property rights 
incidental to the marital relation as, for example, dower and curtesy, cannot 
arise. Price v. Price, 124 N. Y. 589, 27 N. E. 383.(1891). But cf. McCaffrey 
v. Benson, 40 La. Ann. 10, 3 So. 393 (1888). Several jurisdictions, however, 
grant the innocent spouse a share in the jointly acquired property, though the 
bases for such decisions vary. Community property states contend that the 
parties to the marriage contemplated a community of property which creates a 
partnership contract. Lawson v. Lawson, 30 Tex. Civ. App. 43, 69 S. W. 
246 (1902); Knoll v. Knoll, 104 Wash. 110, 176 Pac. 22 (1918). Cf. Coats 
v. Coats, 160 Cal. 671, 118 Pac. 441 (1911). This seems unsound as a gen- 
eral proposition. It is not normally the fact that husband and wife con- 
template the creation of a contract for a business partnership. Furthermore, 
while actual community property includes all property acquired during co- 
habitation, these states restrict recovery to property acquired through joint 
effort. Ft. Worth & Rio Grande Ry. v. Robertson, 103 Tex. 504, 131 S. W. 
400 (1910). Other courts have relied upon a broad equitable basis to fur- 
nish relief, the division of the jointly acquired property depending upon the 
respective contributions. In re Brenchley Estate, 96 Wash. 223, 164 Pac. 
913 (1917); Werner v. Werner, 59 Kan. 399, 53 Pac. 127 (1898); Krauter 
v. Krauter, 79 Okla. 30, 190 Pac. 1088 (1920). Contra: Schmitt v. Schneider, 
109 Ga. 628, 35 S. E. 145 (1900). In substance, these latter courts have 
given a quasi-contractual remedy based on an inequitable acquisition of 
property under a mistake of existing duty. Evans, Property Interests Aris- 
ing from Quasi-Contractual Marital Relations (1924) 9 Corn. L. J. 246. 
This is an extension of the doctrine permitting specific restitution of prop- 
erty given under such a mistake. Chunn v. Chunn, Meigs 131 (Tenn. 1838); 
Young v. Young, 251 Mass. 218, 146 N. E. 574 (1925). Similar relief is 
provided by statutes which permit courts to grant the complainant a sum 
equivalent to the value of an equitable share of the property. Stapleberg v. 
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Stapleberg, 77 Conn. 31, 58 Atl. 233 (1904); Barber v. Barber, 74 Iowa 301, 
37 N. W. 381 (1888); Dunbar v. Dunbar, [1909] P. go. 


INSANE PERSONS—SuRPLUS INCOME OF LUNATIC— ALLOWANCES TO 
RELATIves. — A lunatic’s second cousin, a woman of 49 in very poor circum- 
stances, sought an allowance from the lunatic’s surplus income, which was 
over $200,000 a year. The evidence showed that the lunatic while sane had 
been generous to deserving relatives and friendly to the petitioner’s family. 
Held, that the allowance be granted. Matter of Flagler, Application of 
Mohr, 130 Misc. 375, 224 N. Y. Supp. 30 (1927). 

- The right of the court to make such allowances from the surplus income 
of a lunatic as it supposes the lunatic would have made if sane, is of uncer- 
tain origin, but it is now established. Ex parte Whitbread, 2 Mer. 99 (1816); 
Matter of Farmers’ Loan and Trust Co., 181 App. Div. 642, 168 N. Y. Supp. 
952 (1918). It has been contended that the sole criterion should be what the 
normal, reasonable man would do under the circumstances. Thompson and 
Hale, The Surplus Income of a Lunatic (1895) 8 Harv. L. Rev. 472. If this 
contention is sound, evidence of the particular lunatic’s generosity while sane 
can serve no useful purpose. Yet, as in the instant case, it is generally con- 
sidered. In re Earl of Carysfort, Craig & P. 76 (1840). If the court is to 
exercise such a power, it seems more in accord with the theory on which it 
is based that the court should attempt to act as the lunatic would have acted. 
Under this theory, evidence of what a normal man would do will be admitted; 
and as a practical matter this will usually be the major consideration. So 
English courts have uniformly denied allowances to first cousins, remarking 
that the average man is not concerned with what happens to them. Jn re 
Evans, 21 Ch. D. 297 (1882); Jn re Darling, 39 Ch. D. 208 (1888). On the 
other hand, relief has been given to an old family servant. Jn re Earl of 
Carysfort, supra. But the tendency has been to restrict the cases for relief. 
19 Hatspury, Laws or ENGLAND (1911) 438; Jn re Clarke, 2 Phill. 282 
(1847); Binney v. R. J. Hospital Trust Co., 43 R. I. 222, 110 Atl. 615 (1920). 
This was formerly done in New York by requiring proof beyond a reasonable 
doubt that the lunatic, if sane, would assume the burden. Matter of Kerno- 
chan, 84 Misc. 565, 146 N. Y. Supp. 1026 (1914). But the New York court 
in the instant case required only a preponderance of the evidence, following 
a companion case which expressly overruled its previous decision. Matter 
of Flagler, Application of Moore, 130 Misc. 554, 224 N. Y. Supp. 27 (1927). 


INTERNATIONAL LAw— CHANGE OF SOVEREIGNTY — LIMITATION ON RET- 
ROACTIVE EFFECT OF RECOGNITION.—In January, 1918, and March, 1or10, 
when the Russian Socialist Federated Soviet Republic issued decrees pur- 
porting to nationalize Russian vessels, the Jupiter was in the port of Odessa, 
which, though the R. S. F. S. R. claimed sovereignty over it, was at the time 
of the first decree controlled by a separate revolutionary government, and at 
the time of the second by French military forces. Shortly thereafter, the 
Jupiter left and never again entered Russian waters. Subsequently the Union 
of Socialist Soviet Republics succeeded the R. S. F. S. R., established its 
sovereignty over Odessa, and was recognized by the British government. In 
1924, while in an English port, the Jupiter was seized by representatives of 
the U. S. S. R. and sold to an Italian company. An administrator who had 
been appointed in France to take custody of the property of the dissolved 
Russian company, which had owned the Jupiter, brought an action in rem for 
possession, and judgment was entered in his favor. The defendants appealed. 
Held, that the decrees of the R. S. F. S. R. did not affect the title to the ves- 
sel, since it was outside the territory of that nation as then constituted. Ap- 
peal dismissed. The Jupiter (No. 3), [1927] P. 250. 
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Before recognition of a foreign sovereign by the executive, the courts need 
not, and usually should not, accord any legal significance to the dispositive 
acts of such sovereign. Aksionairnoye Obschestvo A. M. Luther v. Sagor 
& Co., [1921] 1 K. B. 456. See Sokoloff v. Nat. City Bank, 239 N. Y. 158, 
166, 145 N. E. 917, 919 (1924); Baty, So-Called “ De Facto” Recognition 
(1922) 31 YALE L. J. 469; Trotter, Extraterritorial Operation and Effect of 
Confiscatory Decrees of the Soviet Government (1925) 3 N. C. L. Rev. 88. 
After recognition, the courts must give legal effect to such of them as are 
done after recognition and affect property within the actual control of the 
acting sovereign. The Helena, 4 C. Rob. 3 (1801). Cf. Am. Banana Co. v. 
United Fruit Co., 213 U.S. 347 (1909). It has also become a general rule in 
American and British courts that effect must be given to such acts though 
they were done before recognition, if the subsequently recognized sovereign 
had actual control of the property to be affected. Oetjen v. Central Leather 
Co., 246 U. S. 297 (1918); State of Yucatan v. Argumedo, 92 Misc. 547, 
157 N. Y. Supp. 219 (1915); Aksionairnoye Obschestvo A. M. Luther v. 
Sagor & Co., [1921] 3 K. B. 532. The explanation for this rule probably 
lies in the extreme wariness of courts in taking any action which might cause 
resentment on the part of a recognized foreign sovereign, and so a chance 
of complications in its relations with the executive. It has been contended 
that such fear is not justified in any case where only interests of private liti- 
gants are directly involved, and hence that the whole doctrine of the retro- 
active effect of recognition should be discarded as artificial and unsound. 
See Dickinson, Les Gouvernements ou Etats non Reconnus en Droit Anglais 
et Américain (1923) 4 REv. DE Droir INT. (3d ser.) 175; HENRY, Les Gou- 
VERNEMENTS DE FAIT DEVANT LE JUGE (1927) 175-78; (1922) 35 Harv. L. 
Rev. 607. It is now, however, too well settled to admit of serious question. 
The principal case is important as establishing the limitation that in actions 
between private parties courts will not give effect to acts antedating recogni- 
tion, if they purported to affect property then outside the territory controlled 
by the acting sovereign, though that sovereign may subsequently have estab- 
lished jurisdiction over the locus in quo, and may always have claimed such 
jurisdiction. Cf. The Jupiter (No. 1), [1924] P. 236; The Jupiter (No. 2), 
[1925] P. 69. See (1927) 3 Camprince L. J. 80. 


LIBEL AND SLANDER — ABSOLUTE PRIVILEGE IN JUDICIAL PROCEEDINGS — 
NATURE OF JUDICIAL PROCEEDINGS.— The county council of Carleton, by 
formal resolution, entrusted to the county auditor authority to investigate 
alleged improprieties in the spending of funds for county roads, and to take 
whatever evidence should be necessary for the purpose. By virtue of his 
office, the auditor had power to administer an oath. The defendant gave 
an affidavit to the auditor charging the plaintiff with having diverted funds. 
For this libel the plaintiff recovered in the lower court, and the defendant 
appealed. Held, that there should be an absolute privilege for a statement 
made to a quasi-judicial officer and under oath, and that, even if the privilege 
is only qualified, the defendant is protected since no malice was shown. 
Nixon v. O'Callaghan, [1927] 1 D. L. R. 1152. 

By the traditional statement of the rule, there is absolute immunity from 
civil action for defamatory matter published by any judicial officer, litigant, 
or witness, in the course and for the purpose of any judicial proceeding. 
Bower, Cope oF ACTIONABLE DEFAMATION (2d ed. 1923) 87; OpcErRs, LIBEL 
AND SLANDER (5th ed. 1911) 233; Dawkins v. Lord Rokeby, L. R. 8 Q. B. 
255 (1873), afd, L. R. 7 H. L. 744 (1875); Cooper v. Phipps, 24 Ore. 357, 
33 Pac. 985 (1893). The rationale of the doctrine is that the public interest 
in the free prosecution of such proceedings demands that the participants 
therein be freed from the fear of vexatious litigation. Veeder, Absolute 
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Immunity in Defamation (1909) 9 Cot. L. REv. 469, 470-77. See Bottom- 
ley v. Brougham, [1908] 1 K. B. 584, 587; Munster v. Lamb, 11 Q. B. D. 
588, 604-05 (1883). But the decisions have been hopelessly irreconcilable 
as to the distinction between judicial and administrative proceedings within 
the intendment of the rule. On the one hand, absolute privilege has been 
granted in the case of proceedings before a military court of inquiry, a 
workmen’s compensation board, a railroad commission investigating com- 
plaints, a state banking board deciding whether to give a charter, and a 
city council investigating conduct of the city engineer. Dawkins v. Lord 
Rokeby, supra; Halls v. Mitchell, [1926] 4 D. L. R. 202; Aransas Harbor 
Terminal Ry. v. Taber, 235 S. W. 841 (Tex. 1921); Shummway v. Warrick 
108 Neb. 652, 189 N. W. 301 (1922); McLaughlin v. Charles, 60 Hun 230, 
14 N. Y. Supp. 608 (1891). On the other hand, it has been denied in the 
case of proceedings before a governor for the pardon of a client, the Lon- 
don County Council deciding whether to grant a license, and a police com- 
mittee investigating charges against the police. Amdrews v. Gardiner, 224 
N. Y. 440, 121 N. E. 341, 2 A. L. R. 1371 (1918); Royal Aquarium, etc. Soc. 
v. Parkinson, [1892] 1 Q. B. 431; Mundy v. Hoard, 216 Mich. 478, 185 
N. W. 872 (1921). Cf. Collins v. Henry Whiteway & Co., [1927] 2 K. B. 
378. In view of the increased use and importance of administrative pro- 
ceedings, the traditional test seems no longer conclusive; and the tendency 
has been to include within the privilege important proceedings which in fact 
are administrative by calling them “ quasi-judicial.” See Cat. Crv. Cope 
(Kerr 1920) § 47; N. D. Comp. Laws (1913) § 4354. It may be suggested 
as a rule of inclusion, though not of exclusion, that if the proceeding is offi- 
cial and public, and of such significance that the presence of witnesses can 
be compelled and an oath administered, it falls within the tenor of absolute 
privilege. 


Liens — Equi1TaBLe LIENS— PRoMIsE TO Pay out or A Funp. — The de- 
fendant promised to pay the plaintiff fifty per cent of any refunds received 
from overcharges on freight bills audited by him. The plaintiff audited a 
number of such bills and presented claims for overcharges against the rail- 
road. Before payment was received from the railroad, receivers were ap- 
pointed to liquidate the obligations of the defendant. The claims against the 
railroad were compromised by the receivers, and the plaintiff presented a 
petition for compensation from this fund. This petition was denied and the 
plaintiff appealed. Held, that the plaintiff had an equitable lien on the fund 
which entitled him to full compensation. Order reversed. Geddes v. Reeves 
Coal & Dock Co., 20 F.(2d) 48 (C. C. A. 8th, 1927). 

The promise in the principal case is to pay out of a particular fund not 
specified at the time the contract was effective. This is a promise to transfer 
property in payment of a debt, not as security. But an equitable lien, by the 
preferable view, is based on specific enforcement of a contract to assign 
property as security. See Jn re Lind, [1915] 2 Ch. 345, 368; 1 WILLISTON, 
SALES (2d ed. 1924) $139. But see Blair, Allocation of After-Acquired 
Mortgaged Property Among Rival Claimants (1926) 40 Harv. L. Rev. 222, 
224-27. Consequently most courts have held that no equitable lien is created 
by the mere promise to pay out of a particular fund. Elmore v. Symonds, 
183 Mass. 321, 67 N. E. 314 (1903); Patterson v. Citizens Nat. Bank, 236 
S. W. 130 (Tex. Civ. App. 1921); Eureka Development Co. v. Clements, 258 
Pac. 371 (Idaho, 1927). Contra: Barnes v. Alexander, 232 U.S. 117 (1914); 
Archibald v. Panagoulopoulos, 233 N. Y. 478, 135 N. E. 857 (1922); Wilson 
v. Seeber, 72 N. J. Eq. 523, 66 Atl. 909 (1907). Cf. McAvoy v. Schramme, 
157 N. E. 863 (N. Y. 1927). The courts which allow a lien seem to have 
been confused by cases where there was a true partial assignment of a claim. 
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Wylie v. Coxe, 15 How. 415 (U. S. 1853); Harwood v. LaGrange, 137 N. Y. 
538, 32 N. E. 1000 (1893). See Williston, Assignment of Non-Negotiable 
Contracts (1927) 77 N. Y. L. J. 352, 374. And they have relied on the 
broad rule laid down by Pomeroy that a contract showing an intention to 
make property security suffices for an equitable lien, a promise to assign 
being unnecessary. See 3 Pomeroy, Eourry JurisPrRUDENCE (4th ed. 
1918) § 1235. This position makes an equitable lien a most indefinite device, 
and displays an eagerness to aid a particular creditor against the general 
creditors which has been justly criticized. See McLaughlin, Amendment of 
the Bankruptcy Act (1927) 40 Harv. L. Rev. 341, 389-01; (1925) 34 YALE 
L. J. 891. A more desirable result is reached by a recent British case which 
denied a preference under stronger facts than those of the principal case. 
Palmer v. Carey, [1926] A. C. 703. 


Mortcaces — Usury — Mortcacor REqurreD To Pay Taxes oN Mort- 
GAGED LAND AND Mortcace Dest. — By the terms of a mortgage the mort- 
gagor was required to pay, in addition to the maximum legal interest, all 
taxes that might be levied upon the mortgaged property or upon the mortgage 
debt. A statute provided that a mortgage on real estate was an interest in 
realty which should be taxed to the mortgagee, and that the value of the real 
estate in excess thereof should be taxed to the mortgagor or owner. NEB. 
Comp. Stat. (1922) §§ 5951, 5952. In an action for foreclosure, the lower 
court denied the defense of usury, and the defendant appealed. Held, that 
the mortgage was usurious. Judgment reversed. Stuart v. Durland, 212 
N. W. 31 (Neb. 1927). 

The principle underlying the decision is that usury attaches to any scheme 
which exacts from the over-anxious borrower more than the maximum interest, 
regardless of whether the lender’s net profit on the loan exceeds this maximum. 
This principle is exemplified in several classes of cases. A stipulation which 
requires the mortgagor to pay the highest interest and the taxes on the mort- 
gage debt taints the mortgage with usury. Union Trust Co. v. Radford, 176 
Mich. 50, 141 N. W. 1091 (1913); Meem v. Dulamey, 88 Va. 674, 14 S. E. 363 
(1890). See Mortimer v. Pritchard, 1 Bail. Eq. 505 (S. C. 1830); Norris v. 
Belcher Land Co., 98 Tex. 176, 181, 82 S. W. 500, 502 (1904). Contra: 
Dubose v. Parker, 13 Ala. 779 (1848) ; Banks v. McClellan, 24 Md. 62 (1865). 
Likewise, the usury statutes are violated where the borrower, to the lender’s 
knowledge, pays the highest interest and a commission to the lender’s agent 
for procuring the loan. Fowler v. Equitable Trust Co., 141 U.S. 384 (1891); 
Clark v. Harvard, 111 Ga. 242, 36 S. E. 837 (1900); Umphrey v. Auyer, 208 
Mich. 276, 175 N. W. 226 (1919). Apparently opposed are cases holding 
mortgages valid which require the mortgagor to pay the mortgage recording 
tax. Seamen’s Bank v. Fell, 166 App. Div. 271, 151 N. Y. Supp. 600 (1915), 
afd, 221 N. Y. 692, 117 N. E. 1083 (1917); Lassman v. Jacobs, 125 Minn. 
218, 146 N. W. 350 (1914). The ratio decidendi of these cases, however, is 
that the tax is not expressly placed on the mortgagee, and a judicial observa- 
tion that borrowers generally pay incidental expenses necessary for the pres- 
entation of their security in complete form before the loan. On the latter 
ground, such a requirement has been held valid even where a statute bound 
the mortgagee to pay this tax. Robertson Banking Co. v. Chamberlain, 228 
Fed. 500 (C. C. A. 5th, 1916). But see Lassman v. Jacobs, supra. Similarly, 
a mortgagor’s agreement to pay taxes on the mortgaged property has been held 
free from usury even though the mortgagee was liable for them. Kidder v. 
Vandersloot, 114 Ill. 133, 28 N. E. 460 (1885). These decisions are based on 
a theory that the agreement is one to preserve the estate which is the security, 
and which in equity remains the property of the mortgagor. Detroit v. 
Board of Assessors, 91 Mich. 78, 51 N. W. 787 (1892). See Green v. Grant, 
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134 Mich. 462, 465, 96 N. W. 583, 584 (1903). But this reasoning is ques- 
tionable where the statute expressly makes the taxes the obligation of the 
mortgagee, and the instant case reaches an opposite result. 


Rute AGAINST PERPETUITIES — INTERESTS SUBJECT TO RULE — OPTION 
To PurcuHase Free.—The state granted land in New York harbor to the 
claimant, with an express covenant that the city might acquire the premises 
at any time in the future by paying back the original price plus the value of 
improvements. In condemnation proceedings brought by the city, the trial 
court awarded the claimant the full present value of his land. The Appellate 
Division reduced the award to the original price plus improvements, and the 
claimant appealed. Held, that the option in the grant did not violate the 
rule against perpetuities. Judgment affirmed. Jn re Waterfront on Upper 
New York Bay, 246 N. Y. 1, 157 N. E. g11 (1927). 

Apart from statutory changes, the rule against perpetuities prevents the 
creation of any future interest in property, even though alienable, which must 
not vest within twenty-one years after lives in being. Gray, RULE AGAINST 
PerPETuities (3d ed. 1915) §§ 201, 268-278d. In jurisdictions applying the 
common law rule an option like that in the instant case is, by the better 
view, held unenforceable, for the vesting of the optionee’s equitable interest 
in the land is contingent on his exercise of the option and that need not 
take place within the period prescribed by the rule. London & S. W. Ry. v. 
Gomm, 20 Ch. D. 562 (1882); Lewis Oyster Co. v. West, 93 Conn. 518, 
107 Atl. 138 (1919); Henderson v. Bell, 103 Kan. 422, 173 Pac. 1124 
(1918); Eastman Marble Co. v. Vermont Marble Co., 236 Mass. 138, 128 
N. E. 177 (1920). Contra: Hollander v. Central Metal & Supply Co., 109 
Md. 131, 71 Atl. 442 (1908). In several states including New York, however, 
statutes have been enacted providing that the absolute power of alienation 
may not be suspended by any limitation on condition for a longer period than 
the duration of a certain number of lives in being, and the test of inalienabil- 
ity is whether there are persons in being who unitedly can convey an ab- 
solute fee in possession to the land. 1 TrrFANy, REAL Property (2d ed. 
1920) § 189; 7 N. Y. ANN. Cons. Laws (1918) 7293. Under such a statute 
the decision in the instant case is clearly sound, for the optionor and the 
optionee, or their successors, can at all times convey a fee absolute, and the 
policy of the state against the inalienability of future interests is not in- 
fringed. Blakeman v. Miller, 136 Cal. 138, 68 Pac. 587 (1902); Windiate 
v. Lorman, 236 Mich. 531, 211 N. W. 62 (1926); JAmeEs, Option Con- 
TRACTS (1916) §§ 218-24; (1919) 29 YALE L. J. 87, 88. 


SALES — REMEDIES OF BUYER — RIGHT To Reject DEFECTIVE PoRTION OF 
Goops DELIvERED. — The plaintiff contracted to buy of the defendant 4,200 
bags of sugar at $17 per bag, payment to be made by drafts drawn by the 
seller against a letter of credit established by the buyer. At the plaintiff’s 
request, the defendant delivered 600 bags. These were satisfactory. The 
defendant then tendered a second shipment of 3600 bags, which were found to 
be defective in quality. The plaintiff refused to accept these bags, and, upon 
the seller’s refusal to take them back, sold them and credited the defendant 
with the proceeds. The buyer then sued for the difference between this 
amount and the contract price of the bags, which the defendant had already 
obtained by a draft against the letter of credit. Judgment was given for the 
plaintiff, and the defendant appealed. Held, that the buyer could reject the 
defective shipment without also returning the satisfactory portion. Judgment 
affirmed. Czarnikow-Rionda Co. v. West Market Grocery Co., 21 F.(2d) 
309 (C. C. A. 2d, 1927). 

At common law, the prevailing doctrine was that if a contract was not 
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divisible, the buyer could not retain and pay for the good portion of the 
goods and at the same time reject the bad portion. Morse v. Brackett, 98 
Mass. 205 (1867). Contra: Molling & Co. v. Dean, 18 T. L. R. 217 (1901). 
See 2 WILLISTON, SALES (2d ed. 1924) § 493. There is considerable confusion 
in the authorities as to the proper test of divisibility, but there is some indica- 
tion that the contract in the principal case would have been held to be divisible 
at common law, in which case partial rescission would have been allowed. 
Canton Lumber Co. v. Liller, 107 Md. 146, 68 Atl. 500 (1908); Holmes v. 
Gregg, 66 N. H. 621, 28 Atl. 17 (1889); Stearns Co. v. Dennis Co., 188 Mich. 
700, 154 N. W. ot (1915). The definition of “ divisible ” in the Sales Act 
was not intended to apply to this particular situation, and as a result the 
statute does not remove this confusion in terminology. See UNrirorm SALES 
Act §75; Portfolio v. Rubin, 110 Misc. 303, 180 N. Y. Supp. 520 (1920). 
Because of the uncertainty on this point, therefore, the court might well have 
rested its decision entirely on the further ground that even if the contract 
were entire, nevertheless the common law rule has been changed by § 44(3) 
of the Sales Act, which enables the buyer to reject a part of the goods 
if they are of a “ different description ” from those which he ordered. This 
should permit the buyer to rescind partially, not only when part of the goods 
are of a different kind from those which he ordered, but also when they are 
of a different quality. Portfolio v. Rubin, 233 N. Y. 439, 135 N. E. 843 
(1922); Amalgamated Leather Co. v. Posner Shoes, Inc., 203 App. Div. 464, 
196 N. Y. Supp. 848 (1922); Levy v. New River Collieries Co., 203 N. Y. 
Supp. 589 (Sup. Ct. 1924); 2 Wittiston, SAEs, §§ 462, 493a. But cf. 
Aitken v. Boullen, [1908] Sess. Cas. 490. Such an interpretation should ap- 
ply to a transaction where delivery is made in installments as easily as to a 
case of a single mixed delivery. See (1925) 38 Harv. L. Rev. 988. 


STATUTES — EFFEecT OF CourT’s DECLARING GOVERNOR’s VETO UNCONSTI- 
TUTIONAL. — The Arizona legislature passed a bill, to go into effect June 9, 
1923, which provided, inter alia, for the imposition of a gasoline tax to be 
collected by “ dealers” from their vendees. Ariz. LAws 1923, c. 76, § 10(a). 
The governor gave notice that he vetoed that part of the bill which imposed 
the tax. In an action subsequently brought to test the validity of the 
statute, the supreme court held that the partial veto was “ unconstitutional,” 
and that the bill had become a law in its entirety. After June 9, 1923, and 
before that decision, the defendant dealer, relying on the veto, failed to col- 
lect the tax. The state sued to recover the amount which, by the statute, 
should have been collected. From a judgment for the state the defendant 
appealed. Held, that the defendant was justified in relying on the veto be- 
fore it was judicially declared “unconstitutional.” Judgment reversed. 
Texas Co. v. State, 254 Pac. 1060 (Ariz. 1927). ; 

It is usually said that exercise of the veto power is essentially a legislative 
function, though a qualified and negative one. See The Veto Case, 69 Mont. 
325, 331, 222 Pac. 428, 430 (1924); Strong v. People, 74 Colo. 283, 290, 220 
Pac. 999, 1002 (1923). Cf. Powell, Separation of Powers (1912) 27 Pot. 
Scr. Q. 215, 237. Whether an attempted veto, not made as prescribed by the 
constitution, is in theory an improper exercise of power, or a mere nullity, 
may be questioned. See The Veto Case, supra; Peebly v. Childers, 95 Okla. 
40, 42, 217 Pac. 1049, 1053 (1923). But from the point of view of the 
citizen who would know what is to be the legal effect of his acts, such a 
subtle distinction is of little importance. The principal case is in accord 
with the modern tendency to protect persons acting in reliance on decisions 
subsequently reversed or on statutes subsequently declared unconstitutional. 
See Freeman, The Protection Afforded Against the Retroactive Operation of 
Overruling Decisions (1918) 18 Cot. L. Rev. 230; (1926) 39 Harv. L. REv. 
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373. Cf. Harris v. Jex, 55 N. Y. 421 (1874); Lang v. Bayonne, 74 N. J. L. 
455, 68 Atl. 90 (1907). But cf. Norton v. Shelby County, 118 U. S. 425, 
442 (1886); Warren v. Kelley, 80 Me. 512, 15 Atl. 49 (1888). But if a 
party would invoke such protection, he might well be required to show a 
reasonable and bona fide reliance to his detriment on the latest word of the 
various law declaring agencies in the state. A veto, and perhaps a statute as 
well, might be so clearly outside constitutional powers as to afford no rea- 
sonable ground for reliance. See State v. Dixie Finance Co., 152 Tenn. 306, 
323, 278 S. W. 50, 63 (1925). Cf. Miller v. Walley, 122 Miss. 521, 84 So. 
466 (1920) (veto of restrictive clause). See (1926) 39 Harv. L. Rev. 373, 


374, n. 8. 


SURETYSHIP — CO-SURETIES — EFFECT OF PAYMENT BY INSTALMENTS ON 
THE RicHt TO CoNnTRIBUTION. — The plaintiffs and the defendants guaran- 
teed an obligation, of which the principal matured in ten years, providing for 
payment of interest in semi-annual instalments, and for payment of premiums 
on policies of insurance to be maintained as security. The plaintiffs brought 
this action for contribution, having paid the whole of such interest and 
premiums then due, although the payments were not in excess of their ulti- 
mate shares of the entire debt. Held, that the principal, interest, and pre- 
miums constituted but one debt, and until the plaintiffs had paid more than 
their proportion of the total amount, they could not call for contribution. 
Judgment for defendants. Tucker v. Bennett, [1927] 2 D. L. R. 42. , 

In the case of an instalment debt, the early English text writers thought th 
surety’s right to contribution arose when he had paid more than his share of 
the amount then due. DrCoryar, LAw or GUARANTEES (3d ed. 1897) 343- 
44; Rowtatt, PrincrpaAL AND Surety (1st ed. 1899) 231-32. They ap- 
parently recognized an exception in the case of interest alone so payable. 
Lever v. Pearce, [1888] W. N. 105. In this state of the authorities, it was 
held that a co-surety who had expressly limited his liabilty to an amount 
less than the entire debt, could not be forced to contribute to a surety who 
had not paid in excess of his share, and whose payment on the principal had 
not reduced it below the agreed undertaking of the other. Stirling v. Burdett, 
[1911] 2 Ch. 418. This decision has been taken as changing the former rule. 
ROWLATT, PRINCIPAL AND SuRETY (2d ed. 1927) 238. So interpreted, it was 
followed in the principal case. It would seem, however, that its doctrine is 
only a limitation on the general rule relating to instalment debts, and that the 
instant case does not fall within that limitation. In the principal case, each 
surety was liable for the entire debt, and a payment by one was to that extent 
a satisfaction of the liability of the others. In Stirling v. Burdett, on the 
other hand, the payment did not reduce the liability of the other sureties, and 
if they had been made to contribute, and then been forced to pay their 
agreed shares to the creditor, they would have paid, in all, a greater sum 
than they had expressly stipulated. The rule applied in the principal case 
compels the paying surety to bear unnecessarily and disproportionately the 
risk of the later insolvency of the co-sureties—a risk which would be ob- 
viated by an adherence to the early English view. Cf. Durbin v. Kuney, 19 
Ore. 71, 23 Pac. 661 (1890). 


TRADEMARKS AND TRADE NAMES — TERRITORIAL EXTENT OF PROTECTION 
oF TRADEMARKS. — The plaintiff, having established a reputation in America 
for its road graders, under the trademarks “ Champion ” and “ Winner,” be- 
gan in 1918 to sell graders to importers in Australia. Until 1920, all of the 
machines were marked with the name “ Champion,” and were sold as such 
by the importers; but thereafter, machines marked “ Winner” were sent to 
the importers, who obliterated the mark and sold the graders under the mark 
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“Champion.” The defendant, who was a former employee of one of the 
importers, started to manufacture road machines, and in 1923 registered the 
trademark “ Winner.” The plaintiff moved to rectify the register of trade- 
marks by having the defendant’s entry expunged. See Comm. Acts (1905) 
no, 20, §71(b). The trial court found that the word “ Winner” had not 
become distinctive in Australia of the road-grading machines of the plaintiff 
or of any other manufacturer, but an order was made expunging the entry. 
The defendant appealed. Held, that the defendant was guilty of unfair 
trading, and that the entry should be expunged from the register. Judgment 
affirmed. Blackadder v. Good Roads Machinery Co., 38 Comm. L. R. 332 
(1926). 

The court’s assumption that the sales by the plaintiff to Australian im- 
porters did not give it an exclusive right to use the trademark, because the 
mark had not there become distinctive of the plaintiff’s goods, is supported 
by some cases. McMahan Pharmacal Co. v. Denver Chemical Co., 113 Fed. 
468 (C. C. A. 8th, 1901); A. G. Vereinigte Ultramarine Fabriken v. Amberg, 
102 Fed. 551 (C. C. N. J. 1900). But see Kathreiner’s Malzkaffee Fabriken 
v. Pastor Kneipp Medicine Co., 82 Fed. 321, 326 (C. C. A. 7th, 1897); Hall 
v. Barrows, 32 L. J. Ch. 548, 551 (1863). The basis, therefore, of giving the 
plaintiff relief is its use of the trademark outside of Australia. The courts 
have been reluctant to protect a trademark or a trade name outside of the 
territory in which it has been used. One trader may use a mark established 
by another in a different territory, if he adopts it without notice of the 
prior use. Hanover Milling Co. v. Metcalf, 240 U. S. 403 (1916); United 
Drug Co. v. Rectanus Co., 248 U.S. 90 (1918). The same is true where the 
prior use has been in a foreign country. Richter v. Anchor Remedy Co., 
52 Fed. 455 (W. D. Pa. 1892), aff'd, 59 Fed. 577 (C. C. A. 3d, 1893). See 
Rogers, /uternational Trade Mark Situation (1926) 36 YALE L. J. 235, 236. 
The furthest extension of this principle is found in those cases holding that 
where the trade territories are different, one person may adopt the trade 
name of another even though in doing so he takes advantage of the other’s 
nationwide reputation. Loew’s Boston Theatres Co. v. Lowe, 248 Mass. 456, 
143 N. E. 496 (1924); Yellow Cab Co. v. Sachs, 191 Cal. 238, 216 Pac. 33 
(1923). Such holdings prevent the natural expansion of business based on 
an established reputation, and the present case, in not requiring a previous 
use of the trademark within the territory, takes what seems to be the 
sounder view. Recent American cases, in holding that some trade within 
the territory plus advertising will protect the prior user, indicate a tendency 
to break away from the former view. Sweet Sixteen Co. v. Sweet “16” 
Shop, Inc., 15 F.(2d) 920 (C. C. A. 8th, 1926). But see (1927) 12 Corn. 
L. Q. 412. Cf. A B C Stores, Inc., v. Richey & Co., 280 S. W. 177 (Tex. 
1926); Schechter, The Rational Basis of Trademark Protection (1927) 40 
Harv. L. Rev. 813, 823. Even this falls short of the rule previously estab- 
lished in an Australian state that advertising with an intent to extend trade 
into the territory is sufficient. Jn re Remfry’s Trade Mark, 23 Vict. L. R. 
44 (1897). Cf. In re Riviere’s Trade Mark, 26 Ch. D. 48 (1884). 


Trusts — SPENDTHRIFT TRusT— CLAIM OF WIFE FoR SuPPorT.— T by 
her will created a spendthrift trust in favor of her grandson Z, stipulating 
that the income should not be liable to or for the “ contracts or debts ” of H, 
or to “ execution or to attachments at the suit of any of his creditors.” At 
the date of the execution of the will H was married to W. After the death 
of T, H deserted W. W presented a petition asking that the trustees be re- 
quired to pay-her a sum sufficient for her support and that in the meantime 
the trustees be restrained from paying H. The court held A liable for W’s 
support, and enjoined the trustees from paying H for 30 days, but ruled that 
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it had no jurisdiction to order the trustees to pay W. Both parties appealed. 
Held, that the injunction be continued for 30 days to enable W to secure by 
proper legal process the amount due her; because (1) T did not intend to 
exempt the trust from W’s claim for support, since the obligation of a hus- 
band to support his wife is not a debt, and (2) public policy would not allow 
W’s claim to be excluded. Jn re Moorehead’s Estate, 289 Pa. 542, 137 Atl. 
802 (1927). 

The precise question involved in the principal case does not seem to have 
arisen in other jurisdictions, although a recent New Hampshire decision hold- 
ing that a spendthrift trust is exempt from a claim for alimony intimates 
that a result in agreement with the instant case would have been reached 
were the wife undivorced and claiming support. Eaton v. Eaton, 132 Atl. 
10 (N. H. 1926). This point, however, has had an unusual history in Penn- 
sylvania. It was early held that a spendthrift trust could not be reached for 
the support of an undivorced wife. Board of Charities v. Lockard, 198 Pa. 
572, 48 Atl. 496 (1901). Contra: Board of Charities v. Kennedy, 34 W. N. 
of Cas. 83 (Pa. 1894). See Decker v. Directors of the Poor, 120 Pa. 272, 
274, 278, 13 Atl. 925, 926 (1888); Board of Charities v. Moore, 6 Pa. 
C. C. 66 (1888). The Lockard decision followed a similar holding as to a 
claim for alimony. Thackara v. Mintzer, 100 Pa. 151 (1882). Similarly such 
a cestui was not allowed to assign to his wife. Hartman’s Estate, 31 Pa. Super. 
Ct. 152 (1906). See Schmidt’s Estate, 5 Pa. D. & C. 470 (1924). On the 
other hand the state has been permitted to reach such a trust in reimburse- 
ment for the care of an insane cestus who has become a public charge. Wal- 
ters’ Case, 278 Pa. 421, 123 Atl. 408 (1924); Erisman v. Directors of the 
Poor, 47 Pa. 509 (1864). In recent years legislation was passed providing that 
a deserted wife could reach a spendthrift trust of which her husband was the 
beneficiary. Pa. Stat. (West, 1920) §9062; Pa. Stat. Supp. (West, 1924) 
§ 9079a. The question then arose as to the constitutionality of these statutes 
in their application to trusts created before their enactment. On this point 
the decisions have been conflicting. See Commonwealth v. Cozens, 25 Pa. 
Dist. 177 (1916); Everhart v. Everhart, 87 Pa. Super. Ct. 184, 189 (1926). 
But see Commonwealth v. Thomas, 65 Pa. Super. Ct. 275 (1916); Weightman 
v. Weightman, 4 Pa. D. & C. 252 (1924). Cf. Brearley School v. Ward, 201 
N. Y. 358, 904 N. E. 1001 (1911). The principal case ignores this disputed 
question. However, despite the effort of the court to base its decision upon 
the intent of the testatrix, the case indicates a limitation of the doctrine of 
spendthrift trusts in a jurisdiction that has long enforced that doctrine most 
strictly. See (1927) 76 U. or Pa. L. REv. 220. 
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Historicat Triats. By the late Sir John Macdonell. Edited by R. W. Lee, 
with a Preface by Lord Shaw of Dunfermline. Oxford: The Clarendon 
Press. 1927. pp. xvii, 234. 


The distinguished career of Sir John Macdonell has unfortunately come to 
a close, but it has been possible to give us one more work from his pen. 
This volume is a collection of lectures delivered by him as Quain Professor 
of Comparative Law at University College, London, in the years 1911-13. 
The editor’s services have made possible a very interesting book. 

The lecturer was primarily concerned with legal procedure in different 
countries and complains that few writers have attempted to give a compara- 
tive view of the whole subject. As an aid to anyone undertaking such a 
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task he decided to describe with some minuteness certain trials illustrative of 
the chief systems of procedure. In his lectures he wishes to approach these 
trials solely as a lawyer, and not as a philosopher, historian, or moralist. It 
is perhaps fortunate that he has not confined himself strictly to this purpose, 
for his concluding comments on the remoter implications of a trial are some- 
times the best part of the lecture. We do, however, get much useful informa- 
tion on the technicalities of procedure, and the materials presented by him 
support the author’s position that “ for studying and understanding an ancient 
or foreign legal system nothing is more instructive than acquaintance with an 
actual trial.” Such an acquaintance will often illuminate obscure texts in 
legal treatises. 

The range of the lectures does not extend to all legal systems, but only to 
those of Europe, and even here it would have been worth while to include an 
example of ancient Roman procedure, for instance, the prosecution of Verres. 
This would have introduced a variant into the book, for in all the cases 
narrated the trial ended in a conviction, and in almost all the author thinks 
that this was a mistake. The trials described are: Socrates, the Knights 
Templars, Jeanne d’Arc, Giordano Bruno, Mary Queen of Scots, Galileo, 
Servetus, the divorce of Katharine of Aragon, Sir Walter Raleigh, Scotch 
and German Trials for Witchcraft, and Les Grands Jours d’Auvergne. 

These cases bring out clearly that the real issue on which the tribunal 
passes in a political or religious case is not whether the defendant has com- 
mitted the technical offense defined by the law and the charge, but: “Is 
this the kind of man that we want to get rid of?” In ordinary criminal pro- 
cedure various methods are used to prevent this result, for instance, the ex- 
clusion of evidence of former crimes which the accused may have committed. 
In these cases where the offense is inherently vague such safeguards are re- 
jected in practice if not in legal history. With this point in mind one wishes 
that the author had distinguished more between the trials in which the ac- 
cused was innocent, and those in which he was actually guilty of an offense 
which modern opinion thinks ought not to be a crime at all. For example, 
there is no indication in the facts stated that Socrates committed the crime 
charged of not believing in the Athenian gods, introducing new deities, and 
corrupting the youth. The populace simply decided to put an end to an out- 
spoken critic suspected of anti-democratic tendencies. In the same way 
Jeanne d’Arc was not proved to be a witch, but was burned as the most 
dangerous enemy of the English and their French supporters. On the other 
hand, Bruno was pretty clearly guilty of heresy, and his fate outrages us 
because we no longer think that heretics should be burned at the stake. 

This consideration helps explain one quality in many victims of prosecu- 
tions for unacceptable opinions, which interferes sadly with impressions of 
heroism, namely, their insistence on very technical defenses. The reason is, 
that they know very well that they are guilty of the offense charged but are 
firmly convinced that such an offense would not exist in a reasonable or 
righteous society. They realize that the tribunal will be swayed not only by 
the feelings of judges or jurors with respect to the defendant but also to 
some extent by respect for law. They hope to raise legal barriers to convic- 
tion which will furnish a loophole for sympathetic judges and will prove a 
technical obstacle to the unfavorable. Consequently the appeal to ideal 
standards may play only a small part in the argument of the accused to the 
tribunal, and so great a man as Galileo may indulge in evasions and equivoca- 
tions which alienate us moderns until we remember that in those times the 
penalty for sincerity was death in its most unattractive form. This tendency 
makes the disdain of Socrates and Jeanne d’Arc for such subterfuges all the 
more grand. 

In concluding the chapter on Socrates, Sir John dispels our complacency by 
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reminding us what his fate would have been in modern Europe. Instead of 
secluded and uninterrupted colloquies with his philosophic friends until his 
painless end, he would have been cut off from his disciples by the Inquisition 
and delivered over, shattered and crushed in body, to an excruciating death. 
“In Tudor or Stuart reigns he would have been browbeaten by the law offi- 
cers prosecuting, scolded by the presiding judge as a pestilent nuisance in the 
State, and his last words might have been cut short or drowned in the roll 
of drums beneath the scaffold.” Braxfield would have subjected him to 
coarse ribaldry and his conviction would have been certain. Under a con- 
tinental despotism of the nineteenth century it would not have been after 
ten years but in the first year of his teaching that he would have been con- 
demned. Today his fate would not be to drink hemlock, but to be “ ex- 
plained — explained by those who did not understand him — as impracticable 
and as an obstruction. He would not be persecuted; he might be belittled. 
He would not be silenced by the State. But in a world noisy with many 
voices over little things he might not be heard. It is not certain that many 
to-day would understand, as his hostile judges understand, that a great de- 
structive force had come into the world.” 

The discussion of the simultaneous arrests of the Templars all over France 
on a single day recalls the raids of a recent attorney general on communists 
in this country, and the communication of incriminating facts by one sov- 
ereign to another in order to stamp out the order internationally is paralleled 
by the kindness of the British Government in sending to Chile lists of Chilian 
communists discovered in the Russian headquarters in London last spring. 
The attempt to stir up prejudice against the Templars by all sorts of absurd 
charges of revolting conduct is also not unknown to modern propaganda. In 
our time we have seen the United States Department of Justice, state prose- 
cuting officials, and private detective agencies working in close codperation 
to shut up heretical persons, but it is startling indeed to find Calvin and the 
Inquisition exchanging evidence against Servetus. His case introduces some 
novel legal doctrines. By the Genevan law his accusor was liable to undergo 
the same penalty of death in the event of acquittal which would befall the 
accused if found guilty, so that the tribunal being forced to*kill one man 
would naturally prefer to sacrifice a foreigner. The jurisdiction of Geneva 
over Servetus was sufficiently dubious since he was arrested while merely 
staying there over-night on his way from France to Italy. The crime of 
being a heretic and being in Geneva even momentarily was, however, sufficient. 
This ought not to surprise us, since a California court has recently held that 
members of the I. W. W. who came into a county which they had never 
visited before merely for the purpose of testifying in response to a subpoena 
could be severely punished for the offense of being members of the I. W. W. 
in that county.” 

The English trials are less interesting than the others. Still it is worth 
while to learn that those theologians who considered that Henry VIII could 
not be validly divorced recommended bigamy as a substitute; we forget how 
informal marriage often was before the Council of Trent. In Raleigh’s 
trial Coke comes off very badly, and the author is led to make some helpful 
remarks on the lack of independence of judges before the revolution of 1688 
and to compare them unfavorably with contemporary judges in France. The 
inheritance or purchase of a French judgeship, though highly repugnant to 
our notions, had the advantage of rendering its possessor free from the con- 
trol of the Crown. 





1 Post, Tae Deportations DeLiIruM oF NINETEEN TWENTY (1923), reviewed 
by Howland in (1924) 38 Harv. L. Rev. 135. 
_. * People v. Johansen, 66 Cal. App. 343, 226 Pac. 634 (1924). 





es ff eet at 2b bt Oe ke CUe.lUCrlUCllCUrtllCce 


BOOK REVIEWS 413 


We are worried about crime waves, but the witchcraft trials were an epi- 
demic of criminal prosecutions, all the odder because they first became fre- 
quent in an age of enlightenment. The mother of Kepler, the astronomer, 
narrowly escaped condemnation. The author thinks that intellectual progress 
encouraged withcraft trials because it led to the decay of mediaeval mythol- 
ogy which regarded magical practices as usual, and left only a belief in the 
power of the devil. Though most common under Protestantism, such trials 
also occurred in Roman Catholic portions of Germany. The author’s com- 
ments on the legal aspects of such proceedings are very good, and he thinks 
that some of the victims actually believed that they could accomplish magical 
results. Nothing is said of the possibility of the survival of a backwoods 
paganism in which magical rites were still practiced. It has been conjec- 
tured that these prosecutions were partially justified by the need of stamping 
out such rites, 

The last chapter on the special commission sent out by Louis XIV to end 
the state of turbulence and oppression in Auvergne has an interesting parallel 
in the earlier General Eyres in England.® 

Perhaps the most valuable passage to remember in this book is the warning 
against fear as a main source of legal injustice: ¢ 

“ Fear brings back the primitive conception of the functions of courts; not neces- 
sarily, or indeed often, personal fear, but fear of changes; fear on the part of the 
upholders of the old order; fear of the effects of the discoveries of new truths; fear 
of emerging into the full light. Where such fear is justice cannot be; a court be- 
comes an instrument of power; judges are soldiers putting down rebellion; a so- 
called trial is a punitive expedition or a ceremonial execution.” 


ZECHARIAH CHAFEE, JR. 
Harvard Law School. 





States’ RiGHTS AND NATIONAL PROHIBITION. By Archibald E. Stevenson. . 
New York: Clark Boardman Company, Ltd, 1927. pp. 157. 


Mr. Stevenson recommends that the Connecticut legislature adopt resolu- 
tions declaring that the Tenth Amendment forbids constitutional amendments 
enlarging national power, that the Eighteenth Amendment is void in so far as 
it purports to give Congress authority over intrastate commerce, and that the 
contrary decisions of the United States Supreme Court are not binding on 
Connecticut or her people. Then in a spirit of compromise there should be 
proposed a constitutional amendment reading as follows: 


“ The powers not delegated to the United States, nor prohibited to the States by 
the Constitution, are reserved to the States respectively or to their people unless 
such powers or any of them have been or hereafter shall be vested in the United 
States by constitutional amendment.” 


If such an amendment is proposed and ratified by three-fourths of the states, 
Connecticut should acquiesce in the decision. If not proposed or not rati- 
fied, “‘ we cannot escape the conclusion that the people of Connecticut must 
then resist to the full the usurpation of their reserved powers by the Federal 
Government, under color of the Eighteenth Amendment, unless they are will- 
ing to surrender their local autonomy without a struggle.” 

Connecticut is picked, not because it was the host of the Hartford Con- 
vention, but because it did not ratify the Eighteenth Amendment and be- 
cause Rhode Island, the only other non-ratifying state, submitted its case to 
the United States Supreme Court and is morally bound by the judgment 
against its contention. If, however, Connecticut stays supine, other states 
may bear the torch, for Mr. Stevenson insists that the Eighteenth Amendment 


8 BoLttanp, THE GENERAL Eyre (1922). 4 P. 86. 
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is a nullity because not ratified by all the states and that “ the people in those 
states which have ratified that amendment are not precluded at this time 
from claiming the inviolability of their reserved rights.” 

Mr. Stevenson must be enrolled among the pacifists for his readiness to 
bow down to a new constitutional amendment which to him would be as 
unconstitutional as the one we have. His reluctance to embroil us in civil 
war makes him propose an explicit amendment of the Tenth Amendment 
though he insists that the Tenth Amendment is unamendable. After pointing 
out that the amending power in the Fifth Article was originally unlimited 
except as to representation in the Senate, and positing that the amending 
power may be further limited by constitutional amendment, he says of the 
Ninth and Tenth Amendments: 

“ When the legislatures of a constitutional majority of the States ratified these 
amendments, they changed the character of the government. By ratifying them, 
they gave back to the people of the several States a power with which they had 
previously parted. Such action cannot be rescinded. This principle has been fully 
recognized. When the legislature of a State has once ratified an amendment, it 
cannot withdraw its ratification.” 


The analogy is inapposite. What one state may or may not do about a 
pending amendment is not the test of what Congress and three-fourths of 
the states may or may not do about proposing and ratifying a new amend- 
ment. Moreover, it is only a guess that a state may not withdraw ratification 
prior to adoption by three-fourths of the states. 

Mr. Stevenson’s basic contention that the Tenth Amendment limits the 
amending power is founded chiefly on assertion of what must have been 
intended. Such an intention might have been made clear by saying that the 
amending power shall never be used to alter the existing distribution of 
powers between the nation and the states. The Tenth Amendment does not 
say this. It does not refer in terms to the amending power. It has been 
thought by historians that the purpose of the Tenth Amendment was to 
settle definitely that the granting clauses of the Constitution are the sole 
source of national power. Even if this were merely a superabundance of 
caution to calm false fears, it does not make the Tenth Amendment “ wholly 
meaningless.” 

For unsupported assertions, for self-contradictions, for loose terminology, 
for non-sequiturs, for political foolishness, this book has few peers. Much as 
it may tempt one to detailed exposure and refutation, such tilting at wind- 
mills would require more elbow room than these pages can give. Such a 
straight-jacket Tenth Amendment as Mr. Stevenson invents would afford an 
even sadder spectacle of constitution-making than the Eighteenth Amendment 
itself. That Amendment had load enough to carry before Mr. Stevenson 
saddled it with the burden of provoking such a book as this. 


Tuomas REED PowELL. 
Harvard Law School. 





CASES ON THE LAw oF PERSONS AND Domestic ReEtations. By William 
Edward McCurdy. Chicago: Callaghan and Company. 1927. pp. xxi, 
1246. 

Here is a piece of workmanship so perfect that the critic can say nothing 
about the book without criticising the ideal of its editor. 

Over 1250 pages in length (including 50 pages of thorough index material), 
it is divided into three parts: Marriage, Separation and Divorce; Husband 
and Wife, and Married Women; Parent and Child, Guardian and Ward, and 
Infants. The first part (including the contract to marry) is slightly longer 
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than either of the others. Mr. McCurdy’s own preface clearly explains the 
scope of his work. Let me quote from this justification. 

First, as to the field covered. “The emphasis has been placed on intensive 
treatment of a comparatively few topics belonging peculiarly to the law of 
Persons and Domestic Relations. . . . Certain topics, usually treated, have 
been omitted. Aliens and Drunkards have been omitted as of minor impor- 
tance; insanity has been omitted because it offers no domestic or relational 
aspect, and is now treated in courses on contracts, torts, criminal law, and 
wills. In the topics which have been chosen for treatment certain matters 
have been omitted, such as husband and wife as witnesses for and against 
each other which is treated in the course on evidence, crimes of married 
women and infants . . . , rights of inheritance . . . , dower and curtesy ..., 
and conveyances between husband and wife or between parent and child in 
fraud of creditors.” Unlike other co\lections, this book contains several cases 
on guardian and ward and a chapter on conflict of laws anent marriage. Of 
these the editor says: “ No attempt has been made to treat the subject of 
guardian and ward exhaustively. Such treatment would encroach on the 
law of trusts. The subject has been considered only insofar as an examination 
of its nature supplements and throws light on the relation of parent and 
child. ... The chapter on International Jurisdiction is inserted because 
questions in the conflict of laws have more vital and practical relation to 
Marriage, Separation, and Divorce than to any other branch of the law. . . . 
Especially where a course on Conflict of Laws is available, this chapter may 
be omitted.” 

The size of the work, as well as its content, has been guided by the cur- 
ricular policy of the Harvard Law School, which at length has decided that 
marriage and divorce is a subject that should be offered, and has accordingly 
doubled the length of its course in Persons and Domestic Relations (Professor 
McCurdy in cathedra) so that it now consists of sixty-four lecture hours. 
“This revision,” says the editor, “‘ made necessary a new case book.” Even 
so, the book is exceptionally long. The editor “has felt it desirable . . . to 
print more cases than would usually be considered proper for a full year 
course ” because the subject “is in its nature more extensive than many other 
subjects of the law and requires more illustrative material.” The thousand 
pages of cases, excluding footnotes, “ can be adequately covered without diffi- 
culty,” though this amount of material “ on some other subject could not be. 
The facts are usually not complicated.” Here Mr. McCurdy speaks with 
greater conviction (and more experience) than the writer of this review. But 
he does not banish a suspicion that he has let ambition run away with temper- 
ance. 

In the internal arrangement of his second and third main divisions, how- 
ever, he has improved on the earlier case collections. Unless it be thought 
best to compare topic by topic the legal position of the wife and the child, 
he seems to have chosen the most teachable arrangement possible. In 
Part II there are placed first “those property and contract matters over 
which equity has assumed a modifying control.” They are treated succes- 
sively at common law, in equity, and under statute (including a chapter on 
community). Then come the other usual topics of marital law, in which 
equity plays little part, concluding with “ rights of husband and wife in each 
other.” This arrangement, according to Mr. McCurdy, is “ analytically and 
historically proper.” In like wise he characterizes his novel arrangement of 
Part III where “a combined treatment of parent and child and infants 
makes possible early consideration of the duration of minority and places in 
juxtaposition the parent’s duty to support the child and the infant’s liability 
for necessaries, and the parent’s liability for torts of the child and the infant’s 
own liability for torts. Services and earnings have been placed in juxtaposi- 
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tion with property and before support, and infant’s liability for necessaries 
before infant’s contracts, conveyances, and transfers.” For those who do 
not want to mix infancy and parency, Mr. McCurdy offers an alternative 
line-up of chapters. 

The footnotes, totaling about two hundred pages, consist chiefly of lists of 
cases under topical headings. ‘‘ The editor has purposely refrained from dis- 
cussion in the notes, being content to suggest problems and to furnish addi- 
tional case material.” And little but case material is there; textbooks are 
hardly mentioned; articles as rarely, “ due chiefly to the almost total absence 
of law review material of merit.” 

The editor does not “attempt to present or support any particular view 
or thesis.” Even in his preface he hazards only one comment or prophecy 
as to the law: “ Whatever else it may be, divorce is not a proper subject of 
judicial administration, and it is safe to say that the time will come when 
municipal divorce administration must be fundamentally reéxamined.” But 
where in the book is there backing for even this one expressed criticism of 
the existing law or its administration? The whole subject, not merely di- 
vorce, seems to the reviewer alive with questions in which “ common sense ” 
and legal cases are insufficient data for fruitful argument. Should not the 
teaching of a course in the law of domestic relations raise sustained debates 
as to the proper policy of the state as to health and inheritance of parties 
proposing marriage; discussions regarding the excellence of such rules of de- 
tail, as, that recrimination bars divorce, or that near relatives may not inter- 
marry (because too closely related), nor persons of different races (because 
too distantly related); doubts as to the worthiness of any legal coercion in 
support of contracts to marry and even of marriage itself; and disputes about 
the soundness of dividing custody of children between separated parents? 
The cases which Mr. McCurdy has chosen raise these problems in the mind 
of any one who reads them with the slightest insight. But is it enough to 
raise them without indicating in the notes any paths of enlightenment out- 
side the law? Should not the law schools, which prepare for their careers 
not only lawyers but judges and not a few legislators, point the way to the 
expert opinion of the natural or rather the human, scientist? For the sound 
development of the law, do we not need that the lawyer, from the beginning, 
learn to heed the scientist’s criticism and appreciate his offering? 

Except for questioning Mr. McCurdy’s judgment as to the time that should 
be allotted to a purely legal study of domestic relations, my principal doubt as 
to the excellence of his ideal arises from the fact that he shuts out all refer- 
ence to the scientific bases and the sociological consequences of our law of 
family relations, a field of law where, it seems to me, history and certainty 
and consistency should be subordinated to consideration of human values 
“too subtle for any articulate major premise” that may be stated in terms 
of law. In Mr. McCurdy’s devotion to his ideal of avoiding any particular 
thesis, he has brought forth an admirable analytical and historical book. 
But one of sociological emphasis would be more valuable. 

W. G. Rice, Jr. 

University of Wisconsin Law School. 





Cases ON Crvit Procepure. By Roswell Magill. St. Paul: West Publishing 
Company. 1927. pp. xiv, 578. 
Cases ON TRIAL Practice IN Crvit Actions. By James Patterson McBaine. 
St. Paul: West Publishing Company. 1927. pp. xvi, 1045. 
Until about fifteen years ago, although there were several casebooks on 
Pleading and on Evidence, there was none in general use upon the other 
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branches of Civil Procedure. Such instruction as was given in regard to the 
other steps in an action at law was given in practice courses or was taken up 
incidentally in courses on the substantive law. In 1904 Professor Pound 
published a small volume of Cases on Practice which included decisions from 
many states with references to the Code of Civil Procedure of Nebraska with 
the purpose of supplementing the Code and the decisions in Nebraska con- 
struing it. In 1912 Professor Sunderland published his Cases on Trial 
Practice; in 1914 the writer published his Cases on Civil Procedure; in 1915 
Professor Hinton published his Cases on Trial Practice; and in 1917 Pro- 
fessor Lloyd published his Cases on Civil Procedure. The plan of each of 
the editors was independent of those of the others. 

Experience has justified the experiment of teaching Civil Procedure in this 
way. As Professor Sunderland points out in his later casebook on Trial and 
Appellate Practice, there is a systematic and well-ordered body of principles 
underlying procedure in courts, principles which are not merely local but which 
have been generally applied throughout the United States. These principles 
can best be taught by the use of decided cases, whether or not such instruc- 
tion is supplemented by practice in their application in courses devoted to 
that end. To this, I think, most teachers of procedure in the law schools 
of the United States would agree. 

There is still, however, a difference of opinion on the question whether 
Pleading should be taught as. an integral part of Civil Procedure or whether 
it should be taught separately, although there is a general agreement that 
the subject of Evidence is so distinct that it should be given in a separate 
course. There is also a difference of opinion as to what part, if any, of the 
subject of Civil Procedure should be taken up at the beginning of the stu- 
dent’s course and what should be postponed until his second or third year. 
The differences in the scope of the various casebooks are largely determined 
by the difference of opinion in regard to these questions. 

Professor Magili’s book is intended for first-year students. Both his selec- 
tion of cases and his order of arrangement are determined by this fact. His 
cases present the more fundamental questions of procedure rather than the 
details of their application. The cases are not extensively annotated. They 
seem to be well chosen and well adapted to teaching purposes. Of the ap- 
proximately two hundred and twenty cases, nearly one-fourth are from Eng- 
land, one-sixth are from New York, and something over a tenth are from 
Illinois. About half of the other cases are from New Jersey and the New 
England states. 

By far the larger part of Professor Magill’s book, about three-fourths of 
the text, is devoted to the subject of Pleading. The cases in this part of the 
subject are chiefly common law decisions, although there are a number of 
cases decided under the codes. About half of the remainder is devoted to 
a chapter on Parties, and the rest of the material deals with the organiza- 
tion of courts, objections and exceptions, motions and the enforcement of 
judgments. There is also an appendix containing the record of a case on 
appeal in the Appellate Division of the Supreme Court of New York. 

Apart from his excellent selection of cases, Professor Magill’s chief con- 
tribution is in the arrangement of the subject. This arrangement is deter- 
mined by the proposed place of the book in the first-year curriculum. At 
the outset there is a description of the organization of the courts in England 
and in the United States. This certainly is one of the first things a student 
ought to know. There is, however, a difference of opinion as to what should 
be taken up next. Professor Magill proceeds to take up demurrers, objec- 
tions and exceptions and motions. He does this in order that as early as 
possible a student may learn how questions of law are raised in order that 
he may understand the decisions in his substantive-law courses. He then 
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takes up Pleading and Parties and adds a dozen pages on the enforcement 
of judgments. The other parts of Civil Procedure, such as venue, service of 
process, and proceedings at the trial, are not included in the book, but are 
left to be dealt with in other courses. A good deal may be said in favor of a 
course of this content and thus arranged. The writer believes that the sub- 
ject of Pleading can advantageously be taught in a course which includes 
other steps in an action, although many teachers think otherwise. It is an 
open question what, if any, other steps should be included, and the experi- 
ment which Professor Magill is making is one which is well worth trying. 

Professor McBaine’s book is much longer. It includes some three hun- 
dred and seventy cases and is extensively annotated. It contains fewer Eng- 
lish cases and more widely distributed American cases. The book includes 
material relating to the steps in an action at law, arranged chronologically 
beginning with the subject of venue and jurisdiction and ending with a chap- 
ter on the rendition, entry, and sufficiency of judgments. Although the bulk 
of the material is devoted to trial practice, it thus includes other steps in an 
action at law, but does not include Pleading or Parties. It is, therefore, 
quite different in its scope from Professor Magill’s book and the two over- 
lap only in the matter of objections and exceptions and motions not based 
upon pleadings. 

Professor McBaine’s book is obviously not intended for first-year students. 
It brings out not merely the fundamental principles of procedure but pre- 
sents many details of the applications of those principles. It covers so much 
that it will be difficult to cover all the matters presented in the time which 
is usually devoted to the subject or which ought to be devoted to the sub- 
ject in view of the relative importance of the various courses in the substan- 
tive law. This, of course, is not open to objection for it is perfectly possible 
to omit part of the book without destroying the continuity of the develop- 
ment of the subject. The decisions upon the matters covered in the book 
are innumerable, and of course no attempt is made to include most of them. 
The principal cases and the footnotes, however, are so well selected that a 
student may gather from them a good idea of the general state of the law on 
questions of procedure which arise in the course of a civil action. 


Austin W. Scott. 
Harvard Law School. 





RaDIN ON Roman Law. By Max Radin. St. Paul: West Publishing Com- 
pany. 1927. pp. xiv, 516. 

Most of us are converts to the doctrine that as close an approach as pos- 
sible to the case-book method is desirable in the teaching of Roman Law. 
Some form of the Uebungsbuch used in the German Praktika or a book of 
selections from the sources, such as Pound’s “ Readings,” would seem to 
serve this purpose better than the “ Hornbook,” but the publishers are 
doubtless better judges as to the need of a manual than is the reviewer. If 
we are to have a “ Hornbook” of Roman law, we are fortunate in having 
the present writer as its author. 

By a skillful transposition of the classical order of the Institutes, Pro- 
fessor Radin has given us a very lucid treatment of Roman procedure at the 
beginning instead of at the end of the book. In a chapter on “ The Consti- 
tutional and Legal History of Rome” he shows the course of development 
from the legis actio through the formula to the procedure extra ordinem in 
the setting of the political institutions out of which the actions arose. The 
order of treatment in the remainder of the book does not vary greatly from 
the classical order of presentation. We find here persons, obligations, prop- 
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erty, inheritance, a short and good chapter on criminal law, and one on the 
influence of Roman law on world law. 

The “ Hornbook ” method of treatment seems well adapted to the presenta- 
tion of a manual of Roman law. Professor Radin has avoided the error 
criticised by Stubbs and Gueterbock of assuming a historical continuity be- 
tween Roman law and the common law. He treats the two in all cases as 
simply codrdinate branches of the jus gentium, the similarities of the two 
systems being mainly due to the fact that the same problems were presented 
for solution in settings widely separated in space and time. His treatment 
of the concept of causa is characteristic of his method in general. He here 
deprecates the constant tendency of modern authorities “to equate causa and 
‘consideration’ in some fashion.” Perhaps he might. have shown in what 
respects they are incommensurable and cleared up the confused thinking in 
regard to them. He has, however, given here, as elsewhere, sufficient refer- 
ence to the sources and literature to enable the seeker after truth to find the 
answer to these questions for himself. 

JosepH H. Drake. 

University of Michigan. 





TABLE TALK OF JOHN SELDEN. Newly edited for the Selden Society by the 
Right Hon. Sir Frederick Pollock, Bart. London: Quaritch. 1927. 
Pp. XXvi, 200. 


This volume is the happy result of a suggestion by Mr. Richard Hale that 
the Selden Society should publish a study of Selden himself. The Table 
Talk was clearly the most appropriate subject, since the Dissertatio ad Fletam 
has already been re-edited and since a new manuscript of the Table Talk has 
recently come to light. The editorial introduction establishes the definite 
superiority of this manuscript over the other extant texts. It is here repro- 
duced with a minimum of apparatus— for it is a book to be thought over 
rather than one to be burdened with learned comment. Apart from the intro- 
duction discussing the manuscript and the text, and a few concise notes of a 
textual character, the editor has confined his remarks to a note on the phrase 
“estates of the realm” wherein the recent discussion is summarized with 
special reference to Selden’s use of the term,’ and a note on a deed in the 
possession of the Society which bears Selden’s signature. 

Of Selden’s immense learning, conspicuous in an age of astonishing erudi- 
tion, there is here little direct trace. Instead of his cumbrous latinity we 
have a concise and vigorous English, which is the proper vehicle of his “ sence 
of various matters of weight and high consequence relating especially to re- 
ligion & the state.” Indeed the matters were so weighty, the “sence” so 
penetrating in its criticism and so deeply tinged with a rational tendency, that 
we distinctly feel that we are here admitted to a confidence which only his 
most intimate friends had shared during his lifetime. In words which Sir 
Frederick Pollock quotes with approval, “ Except Bacon’s Essays there is 
hardly so rich a treasure-house of worldly wisdom in the English language as 
Selden’s Table Talk.” 

The present edition is a delight to use; there are, moreover, several plates: 
the deed with Selden’s signature, two pages of the manuscript, a photograph 
of a portrait in the Bodleian, and, as frontispiece, a reproduction of the im- 
pressive mezzotint by Faber. 


THEODORE F. T. PLUCKNETT. 


Harvard Law School. 





Ps For a supplementary remark, see Sir Frederick Pollock’s letter in the London 
Times, Literary Supplement, Sept. 1, 1927, at 592. 
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